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International Cooperation in
Litigation Between the United States
and Switzerland: Unilateral
Procedural Accommodation
in a Test Tube
This article analyzes the existing pattern of cooperation between the United States and Switzerland in such
matters as service of documents, obtaining evidence,
proof of foreign official records, and proof of foreign law
and the broader problems of internationaljudicial cooperation between countries operating under divergent
legal systems and traditions. The author concludes that
several recently adopted and additionalproposed reforms
in state and federal practice provide a number of procedures that should accommodate the needs of litigants
and tribunals in foreign countries and give American
litigants and tribunals much needed flexibility to enable
them to secure assistance from abroad. The hope is expressed that other nations will note and adopt these or
similar reforms in an effort to reduce the confusion and
complexity that currently exist in this area.

Arthur R. Miller*
After a long history of "juridical isolationism," recent years
have witnessed unprecedented activity in the United States in
*Associate Professor of Law, University of Minnesota. Formerly Associate
Director of the Columbia Law School Project on International Procedure
and one of the draftsmen of the Uniform Interstate and International Prooedure Act.
Much of the research on Switzerland's practices of international cooperation in litigation reflected in this paper is the result of collaborative work
performed for the Columbia Law School Project on International Procedure
by the author and Professor Dr. Max Guldener, Professor of Civil Procedure,
University of Zurich and President, Court of Cassation of the Canton of
Zurich. The fruits of that venture will be published, along with comparable
reports on the practices of international cooperation in a number of other
West European countries, in a book, edited by Professor Hans Smit of
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the field of international judicial cooperation.' In 1962, the Uniform Interstate and International Procedure Act, a model statutQry format for cooperation, was offered to the states by the National Conference of Commissioners on Uniform State Laws and
approved by the American Bar Association. 2 The following year
rule 4 and rule 28 of the Federal Rules of Civil Procedure were
amended in order to facilitate serving process and procuring
Columbia Law School, entitled INTERNATIONAL

CO-OPERATION IN LITIGATION:

EUROPE.

The author is very much indebted to the Honorable Dr. C. Markees,
head of the Section on Extradition and International Cooperation in Litigation of the Swiss Federal Department of Justice and Police. Dr. Markees was
kind enough to furnish information 'not otherwise available on official Swiss
views and policies. Obviously, the opinions voiced herein are the responsibility- of the author and do.not reflect the position of Dr. Guldener, Dr.
Markees, or of any of the private or governmental organizations with which
they or the author have been associated.
I1. Prior to the iecent spate of developments described in text, the involvenient of the United States in this area was confined primarily to a
number of -bilateral treaties and - conventions containing provisions dealing
with such subjects as the performance of notarial acts, the attestation and
authentication of.official records, and, in some cases, the taking of testimony.
These international agreements are enumerated in Appendix A to SanT &
MILE, INTERNATIONAL C -OPERATION N CIVIL LITIGATION - A REPORT ON
FRACTICES AND PROCEDURES PREVAILING IN THE UNITED STATES 79-85 (1961)

[hereinafter cited as Smre & MurdaE]. The United States also entered into
two pultilateral agreements dealing -with certain aspects of international
judicial assistance prior .to the Second World War. The first is a Protocol
Embodying a Declaration on the Juridical Personality of Foreign Companies,
which was opened for signature in 1936 but has been agreed to only by
Venezuela and the United States. The second is a Protocol on Uniformity
of Powers of Attorney to be Utilized Abroad, dated 1940, and ratified by
Brazil, Colombia, El Salvador, Mexico, Venezuela, and the United States.
Also prior to the Second World War, the United States considered initiating
negotiations with several Latin American nations with a view toward a
general convention and embarked on a program to improve procedures in
litigation with international elements. At approximately the same time, a
Draft Convention on Judicial Assistance was prepared by the Harvard Research in International Law. See 33 Am. J. INT'L L. (Supp. 1939). This
country's entry into the war precluded further activity toward achieving a
multilateral convention.
2. See 9B UNIzonm LAWS ANN. 74 (Supp. 1964). The new act is designed to supplant the Uniform Foreign Depositions Act, currently in force
in 18 states, the Canal Zone, and the Virgin Islands, 9B id. 26, the Uniform
Judicial Notice of Foreign Law Act, enacted by 27 states and the Virgin
Islands, 9A id. 201, and the Uniform Proof of Statutes Act, now in force
in 20 states and the Virgin Islands, 9B id. 187. See also 9B id. 75. Arkansas,
with the exception of article III, and the Virgin Islands have adopted the
Uniform Interstate and International Procedure Act. ARK. STAT. ANw. H§
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evidence in a foreign country.3 A year later, in 1964, a number of
sections of the .United States Criminal Code and -the United
States Judicial Code were amended by Congress to eliminate
several deficiencies in the federal government's practices of international judicial cooperation.' Currently, consideration is being
given to the amendment of the Federal Rule of Civil Procedure
governing proof of foreign official records and the addition of a
new rule dealing with the determination of foreign law. Unless
these proposals are delayed by the Judicial Conference or the Supreme Court of the United States, they probably will become
effective in 1966. The maturation of American attitudes and procedures in the realm of international cooperation in civil litigation
reflected by these changes and proposed changes is a much needed
response to the growing number of instances in which it has-been
necessary to seek assistance from abroad in aid of a lawsuit with
transnational contacts pending before a court in this country and
a comparable increase in the requests for assistance from lawyers
and tribunals in foreign countries received by our State Department, other state and federal governmental organs, and members
of the bar.0
27-2501-07 (Supp. 1968). See generally Leflar, Act 101-

Uniform ltMrstate
and InternationalProcedure Act, 17 ARK. L. REV. 118 (1963).
3. See generally 1 BARRON & HOLTZOFF, FEDERAL PRACTICE AND PROcEDURE
§ 184.1 (Wright ed. 1964 Supp.); 2A id. § 693 (2d ed. 1963); 2 MooRE; FEDERAL
PRACTICE
4.45 (2d ed. 1964); 4 id. 1
28.03-.08 (1963); Kaplan, Amendmentr of the Federal Rules of Civil Procedure, 1961-1968, 77 Hanv. L. REV.
601, 635-37, 811-14 (1964); Comment, Revitalization of the International
Judicial Assistance Procedures of the United States: Service of Documents
and Taking of Testimony, 62 MIcH, L. REV. 1375, 1380-82, 1390-93 (1964).
4. Pub. L. 88-619, 78 Stat. 996 (1964). The legislative history of the act
is fouild in H.R. REP. No. 1052, 88th Cong., 1st Sess. (1963); S. REP. No.
1580, 88th Cong., 2d Sess. (1964).
5. See Couni. ON RULES OF PRACTICE AND PROCEDURE OF THE JUDICIAL
CONFERENCE OF THE UNITED STATES, PRELIMINARY DRAFT OF PROPOSED
AMENDMENTS TO RULES OF CIVIL PROCEDURE FOR THE UNITED STATES DisTRICT COURTs 122-31 (March 1964).
6. The impetus for the changes described in text was provided by the
Commission and Advisory Committee on International Rules of Judicial
Procedure, which was established by Congress to investigate and study
judicial assistance and cooperation between the United States and foreign
countries and to make recommendations for the improvement of existing
practices. Act of Sept. 2, 1958, 72 Stat. 1743; see Jones, Commission on
International Rules of Judicial Procedure, 8 Ami. J. Cour. L. 341 (1959);
Wilkey, Progress in International Judicial Assistance: The New Commission
on International Rules of Judicial Procedure, in 1 INTER-AmERIcAN BAR
Ass'N, PROCEEDINGS OF THE ELEVENTH CONFERENCE 115 (1959). Drafting and
research assistance was provided the Commission and Advisory Committee
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Any attempt to further the cause of cooperation in civil litigation on an international basis presents an interesting exercise in
procedural accommodation. The basic problem is easy to state.
How does one legal system adjust its procedural mechanisms both
to provide an effective response to the needs of another legal system and to obtain a meaningful response to its needs from that
system when one or more of the procedural norms and philosophical bases upon which the two nations operate differ drastically?
The ramifications of this conundrum and the potential combinations and permutations that must be taken into account in attempting complete accommodation assume overwhelming dimensions in view of the fact that individuals and officials in one country may be called upon to render assistance or to seek assistance
from any one of the more than one hundred nations that presently
exist in the world.7 One response to the problem is that recently
attempted by the United States: Unilateral reform of the domestic procedures for rendering and requesting judicial assistance in
the hope that by maximizing the flexibility of one's own system
the exigencies of a wide spectrum of situations can be met.
The purpose of this paper is to examine various facets of Swiss
and American practices of international judicial assistance. Comparison of the practice of a civil-law country with that of a country with a common-law heritage should expose the range of difficulties that may arise when a request for cooperation is made and
executed between nations with divergent legal backgrounds. Although Swiss practice has certain insular aspects, it does mirroror exaggerate-many of the salient characteristics of the civil-law
approach to international cooperation. To the extent that Swiss
attitudes are exemplary of what may be encountered abroad, this
paper also should offer a number of insights into the effectiveness
of the recent American innovations in the field of international
by the Columbia Law School Project on International Procedure, established
by a grant furnished by the Carnegie Corporation of New York. The Commission and Advisory Committee and the Columbia Project collaborated
with the Advisory Committee on Civil Rules of the Judicial Conference
of the United States and the National Conference of Commissioners on
Uniform State Laws to achieve the enumerated reforms in our practice.
7. There have been a number of attempts in recent years to solve
problems of international cooperation by means of a multilateral convention.
E.g., Draft Convention on International Judicial Assistance in Civil and
Commercial Matters, 9th CoNFmERcN OF THE INTERNATIONAL BAR As'sN
(1962); HAGUE CoNFNERcE ON PRIVATE INTERNATIONAL LAW, DRAFT CoNVENTION ON THE MATTER OF SERvICE AND TRANSMISSION ABROAD OF JUDICIAL
An ExTaRrumrcmn DocmNRTS (1964). The latter convention would replace
Part I of the Hague Convention on Civil Procedure of 1954.
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judicial cooperation already adopted and those currently being
considered by providing a microcosmic examination of how these
reforms may be expected to function in practice.
I. BACKGROUND
Switzerland is a confederation consisting of 25 cantons, 19 undivided or whole cantons and six half cantons, each of which has
its own government and exercises almost complete control over
its internal affairs. French, German, and Italian are all "official" or
"national" languages.8 Authority with respect to matters left to
the confederation rests in a bicameral parliament (Bundeaver8ammlung), consisting of a Council of States (Stiinderat)composed
of cantonal representatives and a National Council (Nationalrat)
elected according to population, a federal council (Bundesrat)
whose seven members rotate in the presidency for one-year terms,
and a Supreme Court of the Confederation (Bundesgericht).'
The adjudicatory authority of the Bundesgericht is primarily
appellate and is limited to questions of federal law, which includes
many disputes of a private law nature. The Bundesgerichtalso has
original competence over controversies between the confederation
and a canton or, in a number of purely federal cases, between two
cantons, and between private individuals when both parties agree
to submit the controversy to the court and it involves a federal
matter and a certain amount of money. In these cases, the
Bundesgericht sits both as a court of original jurisdiction and as
a court of last resort.
Each canton has its own district courts, usually called Bezirksgerichte, which are courts of first instance having general civil and
criminal jurisdiction, and its own court of appeals. Requests for
Swiss cooperation generally are channelled to the cantonal court
8. At present, slightly more than 70% of the population speak German;
approximately 21% view French as their native tongue; and about 6% use
Italian. Most of the remainder of the population speak Romansch or a
variant called Ladin, which are derived from spoken Latin. Throughout this
paper references to Swiss institutions and statutes will be given in German
except that French will be used when referring to a code in force in one of
the predominantly French speaking cantons.
9. Other federal tribunals include the military courts and the Federal
Court of Insurance in Lucerne, which adjudicates controversies relating to
workmen's compensation, old age pensions, and insurance claims arising
under Swiss federal law. For a brief discussion of the Swiss federal courts,
see SzLADrrs, GuIDE To FOREIGN LEGAL MATERIALS - FRECH, GERM"N,
Swiss 345 (1959). For an excellent synopsis of the organization of the judiciary in Switzerland, see id. at 840-55.
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of first instance. With rare exception, the Bundesgericht does not
assist in the service of judicial documents or in obtaining testimonial or documentary evidence on behalf of foreign courts or
litigants, although it may seek aid from a foreign court in connection with one of its own proceedings. Consequently, Swiss
practices of judicial cooperation must be examined at the cantonal
court level.
Switzerland's practices relating to international cooperation in
litigation are influenced by its federal system of government, a
strong conception of sovereignty, and a national policy of neutrality, which has enabled it to avoid becoming embroiled in
Europe's wars since the establishment of the Confederation in
1848. These factors are largely responsible for the difficulties
American tribunals and litigants have experienced in obtaining
Swiss assistance on behalf of litigation in this country.10 It should
be emphasized at the outset, however, that the Swiss government
and the cantonal authorities are not reluctant to grant cooperation; viewed from the perspective of an American litigant, the
major obstacle appears to be Switzerland's insistence upon strict
compliance with its own procedures and Switzerland's desire to
guard against any encroachment upon its sovereignty or any other
national policy. As a result, it frequently is impossible or prohibitively expensive, in terms of time or money, to procure any useful
aid from the Swiss authorities.
This paper's description of Swiss practice is based primarily on
the law of the canton of Zurich, in which Switzerland's largest city
and commercial center, the city of Zurich, is situated. The law of
10. For a description of these difficulties, see, e.g., Doyle, Taking Evidence
by Deposition and Letters Rogatory and Obtaining Documents in Foreign
Territory,ABA SECTION OF INTERNATIONAL AND COVPARATIVE LAW, PROCEEDINGs 37, 38-39 (1959); Jones, International Judicial Assistance: Procedural
Chaos and a Program for Reform, 62 YALE L.J. 515, 520-21 (1953). Swiss
practices of international cooperation in litigation are discussed generally in
GuLDENER, DAS INTERNATIONALE UND INTERKANTONALE ZIVIPROZESSRECHT
DER ScHwEiz (1951, Supp. 1959); MEHi & ,MAllmELOK, DAS INTERNATIONALE
PRivAT uon ZIvHEeRESSREcT AuF GRUNp DER HAAGER KONVENTIONEN
(1911); Daum, Zivile Rechtshilfeersuchen im Schweizerischen Internationalen
Rechtahilfeverkehr (thesis, Zurich 1938); Gonseth, Des Notifications de la
Procedure Civile dans les Relations Internationales (thesis, Lausanne 1925);
Markees, Probleme der Internationalen Rechtshilie in Strafsachen, GOLTDAMi1ER'S ARCH y rU STRAFRECHT 353 (1958). There is no statute in Switzerland
relating to international cooperation in litigation. Indeed, virtually all Swiss
rules and practices are grounded in unwritten tradition rather than in legislative or administrative text. The Swiss Federal Department of Justice and
Police presently is engaged in the preparation of a comprehensive set of regulations.
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Zurich may be considered typical of cantonal practice, especially
those cantons with a German population, although the practices
of international judicial cooperation vary from canton to canton
and usually reflect the French, German, or Italian heritage of a
particular area. Furthermore, the small or thinly populated cantons have had little or no experience in these matters and prediction of how they might react to certain requests for aid is hazardous.
II. INTERNATIONAL COOPERATION SOUGHT BY THE
UNITED STATES AND PROVIDED BY SWITZERLAND
A.

SERVICE OF DOCUMENTS IN SWITZERLAND

An American attorney accustomed to the simplicity of service
by a privately employed process server or a sheriff or marshal may
feel somewhat frustrated by the restraints imposed on service of
process in Switzerland. Only legal documents issued in connection
with proceedings before a foreign tribunal that are of an informational nature, such as papers notifying the recipient of a tax deficiency or of probate matters, may be served privately in Switzerland without the assistance or intervention of the federal-or cantonal authorities. These documents may be served by any person
and in any manner appropriate under the practice of the tribunal
that issued them. Documents relating to any phase of civil litigation that do not attempt to command the addressee to appear or
perform an act are within this class of legal papers. Thus, to the
extent that a summons is drafted so that it can be construed as
an invitation to appear rather than a peremptory direction to that
effect, private service may be proper." The Swiss also permit consular officials to serve documents on their nationals. without invoking the aid of the Swiss authorities, provided no compulsion
is used in the course of making service. "Compulsion" embraces
either the use of actual force or the threat of force or penalties
11. However, some Swiss authorities have taken the position that private
service may be used only when no procedural consequences under the applicable foreign law result from the service. Letter From the Swiss Federal Department of Justice and Police to Professor Hans Smit of Columbia Law
School, Nov. 7, 1963; Letter From the Swiss Federal Department of Justice
and Police to Dr. Max Guldener, July 4, 1962. If this view accurately reflects
Swiss practice, private service of a summons, no matter how deftly the papers
are drafted, probably is inadvisable. The absence of judicial authority on the
point has led at least one Swiss commentator to express doubt as to the
conclusion reached by the Department of Justice and Police. Letter From Dr.
Max Guldener to the Author, July 28, 1962.
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under Swiss or foreign law. Thus, for example, an American
consular official may not forcibly enter the home of the addressee,
even if he is a citizen of the United States, to deliver the documents or threaten the addressee with penalties under Swiss or
American law for refusing to accept delivery.
With these two exceptions, the Swiss insist that service in connection with proceedings in a foreign country be made by Swiss
officials pursuant to a formal request, accompanied by the docu-

ments to be served, presented to the Police Division of the Swiss
Federal Department of Justice and Police through the diplomatic
channels of the foreign country or forwarded directly by the
foreign tribunal requesting aid when that procedure is authorized
by treaty.'a If the request is approved, the Federal Department of
Justice and Police will forward the documents for service to the
appropriate district court in the canton in which the person to be
served resides. In some cases, the documents will be channelled
by the Federal Department of Justice and Police through the
Ministry of Justice of the canton in which the service is to be
made.

The insistence upon submission of requests for service through
diplomatic channels to the Police Division of the Federal Department of Justice and Police is based upon Swiss officialdom's desire
to know the nature of any document served within Switzerland
in connection with a foreign proceeding. The need to examine the
contents of foreign documents is in turn defended as an integral
element of Swiss sovereignty and essential to the national policies
of neutrality and protection of commercial and industrial seerets.'4 The theory appears to be that if requests for service were
12. Of. RIEZER, INTERATIONALES ZIVMPROzEssRECHT 684 .(1949). The
papers to be served by the consular official may draw attention to adverse
procedural consequences that will attend a failure to act on the basis of the
information embodied in the documents. Ibid.
18. BundearatsbeschIss betreffend die Zustandigkeit der Departemente
und der ihnem unterstelten Amtstellem zur selbstdndigen Erledigung von
Geschaffen, Nov. 17, 1914, art. 17(2), in 1 BEREINIGTE SAMMInsNG DER BuNDEsGESETZE UND VERORDNUNGEN (Revised Official Edition of Federal Statutes and
Regulations) 1848-1947, at 289 et seq. [hereinafter cited as BS].
14. Article 273 of the Swiss Penal Code (Strafgesetzbuch) provides: "Whoever attempts to obtain a trade or business secret in order to disclose it, or
whoever discloses such a secret to a foreign official or private organization, or
to a foreign business firm, or to their agents, shall be punished with imprison. The judge may also levy a fine." Article 47 of the Swiss Law of
ment...
Banks and Savings Associations of Nov. 8, 1934, 10 BS 387 states:
Whoever wilfully, ... in his capacity [as one of a group of enumerated
bank officers and employees] ... violates his duty of silence or professional secrecy, or whoever induces or attempts to induce a person to
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not channelled through and scrutinized by appropriate Swiss
officials, there would be no effective way to insure that the service
of the foreign documents was not contrary. to Swiss public policy.
This reluctance to permit a foreign litigant or official to perform a judicial act within Switzerland without official intervention
also is reflected in the way the Swiss government has construed
some of the international agreements it has entered into dealing
with the service of foreign judicial documents. As a member of
the Hague Convention on Civil Procedure of 1905, and an adherent to the 1954 amendments to that Convention, Switzerland is
obligated to permit a request for service to be sent from the court
of a member nation directly to that nation's consulate in Switzerland. Nevertheless, by a reservation embodied in a circular
note dated April 28, 1909 addressed to the other members of the
Convention, Switzerland has insisted that requests for service
proceed through diplomatic channels. In somewhat inconsistent
fashion, Switzerland has entered into special agreements relating
to the transmittal of requests for judicial cooperation in civil
matters with Germany, France, Italy, Austria, Belgium, and
Poland permitting requests to move from court to court or from
court to the competent authority at the place of service. Moreover, Switzerland's extradition treaties with France, Luxemburg, Monaco, Salvador, Spain, and Yugoslavia authorize the
same methods to be used to transmit requests for service of documents in criminal cases.
The Swiss insistence upon official intervention also is based
upon article 271 of the Swiss Penal Code, which prohibits anyone
from committing an act in Switzerland on behalf of a foreign country "that is a matter of authority" without first obtaining the
permission of the Swiss government.j The question of what concommit such an offense shall be fined not more than 20,000 francs
[about $5000], or shall be imprisoned for not more than six months,
or both. . . .
15. Declaration Between Switzerland and Belgium, Nov. 29, 1900, 12 BS
289; Declaration Between Switzerland and Germany, Dec. 13, 1878, and April
30, 1910, 12 BS 292 et seq.; Declaration Between Switzerland and France,
Feb. 1, 1913, 12 BS 298 et seq.; Declaration Between Switzerland and Austria,
Dec. 30, 1899, 12 BS 316 et seq.; Declaration Between Switzerland and Poland, Sept. 18, 1928, 12 BS 333 et seq.; Protocol Concerning the Execution of
the Treaties Between Switzerland and Italy, concluded on July 22, 1868,

11 BS 681.
16. The German text of article 271(1) is:
Wer auf schweizerischem Gebiet ohne Bewilligung fUr einen fremden
Staat Handlungen vornimmt, die einer Beh6rde oder einem Beamten
zukommen, wer solche Handlungen fiir eine ausliindische Partei oder
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stitutes an act of "authority" apparently is determined with
reference to Swiss notions of sovereignty. Swiss courts have never
had occasion to apply article 271 to the service of documents in
connection with proceedings pending before a foreign tribunal;
the instances in which the provision has been applied involve
either egregious encroachments upon Swiss sovereignty or obvious
attempts to circumvent Swiss law. 7 Nonetheless, some Swiss
scholars believe that its proscriptions apply to service by a foreign
official or by a person acting on behalf or under the imprimatur of
a foreign tribunal, and the Swiss Federal Department of Justice
and Police has taken the position that article 271 forbids service
without the intervention of the Swiss authorities even when made
by one private party on another or when the papers are sent by
the attorney for one party to the attorney for the other party.'8
eine andere Organisation des Auslandes vornimmt, wer solchen Handlungen Vorschub leistet, wird mit Geffngnis, in schweren Flfllen mit
Zuchthaus bestraft.
17. The leading Swiss decision on the subject was rendered under a predecessor of article 271 of the present Penal Code. It involved Germans residing in Germany who were owners of shares of a Swiss joint-stock company.
The German fiscal authorities, who suspected the shareholders of evading
German taxes and violating German regulations on the holding of capital in
foreign countries, requested the Reichstreuhandgesellschaft (apparently a private enterprise) to examine the books and papers of the Swiss company and to
report to the German fiscal authorities and the German shareholders- the
report to the latter was on purely private matters. The Reichstreuhandgesellschaft sent an agent to Switzerland who, after examining the books of the
company, was arrested and jailed. The Supreme Court of the Confederation
found him guilty of the offense specified in article 971 and held it immaterial
that the agent was not proved to be a German official, inasmuch as he acted
in the interests of the German fiscal authorities. The Court considered the
examination of books on behalf of fiscal authorities to be an act normally
carried out by governmental officials and therefore an act that could not be
performed in Switzerland by a foreign official or by a private person on behalf
of a foreign authority. Kiimpfer v. Staatsanwaltschaft Zilrich, Bundesgericht,
March 6, 1939, 65(I), S.B.G. 89. Since service of documents is an act normally performed by officials in Switzerland, it is easy to see how the Kampfer
case can be viewed as authority for the proposition that service of process by
an American litigant, attorney, or official, or even by a Swiss citizen acting
at the request of someone interested in the foreign litigation, is a violation of
article 271 of the Swiss Penal Code. The conclusion apparently is not altered
by the fact that the country in which the proceeding is pending permits service of process to be made by a private person.
18. Letter From the Swiss Federal Department of Justice and Police to
Dr. Max Guldener, July 9, 1962. Switzerland is not unique in requiring service
on behalf of foreign litigation to be made by its own officials. See Jones, International Judicial Assistance: Procedural Chaos and a Program for Reform,
62 YALE L.J. 515, 586-37 (1953); Longley, Serving Process, Subpoenas and
Other Documents in Foreign Territory, ABA SECTION OF INTERNATIONAL AND
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However, the absence of direct judicial authority on the point
makes it extremely difficult to predict whether the Federal Department's conception of the crime defined in article 271 is accurate.
Because of Switzerland's attitude toward service of process on
behalf of foreign litigation within its borders, it is advisable
for an American litigant or court to attempt service in Switzerland by forwarding a request for assistance through United States
and Swiss diplomatic channels to the Swiss Federal Department
of Justice and Police. The absence of an agreement between the
United States and Switzerland makes resort to diplomatic channels necessary; the Federal Department of Justice and Police
probably will not act upon a direct written or personal application
for transmittal of a request for service even though foreign service
from party to party or court to court may be permitted by the
American court. Several of Switzerland's treaties with other nations do authorize the Department to forward a direct request for
service to the appropriate authority in the canton in which the
person to be served resides. The practice under these treaties calls
for the request to state that the type of service asked for is
permitted by the court seeking the service and to describe the
nature of the foreign proceedings and the document to be served.
In order to permit correction of deficiencies in a request made
under one of these treaties, it usually will be submitted to the
Department of Justice and Police through the embassy of the
foreign country.
The most appropriate vehicle for transmitting a request for
service through United States and Swiss diplomatic channels is
letters rogatory. Although letters rogatory have been used in this
country primarily for obtaining testimonial evidence from abroad,
COMPARATIVE LAw, PROCEEDINGS 34 (1959). See generally Harvard Research

in International Law, Draft Convention on Judicial Assistance, 33 Am. J.
INT'L L. 11, 43-65 (Supp. 1939); Nehlert, InternationalJudicial Cooperation
Under German Law, 7th CONFERENCE OF THE INTERNATIONAL BAR Ass'N,
PAPERS AND REPORTS 20-25 (1958); Smit, International Aspects of Federal
Civil Procedure,61 CoLvAM. L. REv. 1031, 1040-43 (1961).
The risk that an American litigant will attempt service without the intervention of the Swiss authorities is lessened somewhat by the fact that the
natural persons to make such service, the United States consular officials in
Switzerland, are prohibited from doing so unless specifically authorized by
federal statute or regulation. 22 C.F.R. §§ 92.85, 92.92 (1965). The Consular
Convention With the United Kingdom, June 6, 1951, art. 17(g), [1952] 3
U.S.T. & O.I.A. 3426, 3440, T.I.A.S. No. 2494, and the Consular Convention
With Ireland, May 1, 1950, art. 17(g), [1954] 5 U.S.T. & O.IA. 949, 982,
'l.I.A.S. No. 2984, permit United States consular officers to make service.
See also the discussion of H§ 1783 and 1784 of the United States Judicial Code
in note 20 infra.
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it is the customary procedure for making extranational service in
a number of countries.' The recent addition of rule 4(i) (1)(B)
to the Federal Rules of Civil Procedure provides the federal courts
with explicit authority for attempting service in a foreign country
by letters rogatory; a comparable provision is found in section
2.01(a) (4) of the Uniform Interstate and International Procedure
Act~o Lack of a service-by-letters-rogatory provision does not
necessarily preclude a state court from using the letters rogatory
device. A number of states authorize their courts to order service
in any appropriate manner when service by the more traditional
19. See generally In re Letters Rogatory out of First Civil Court of
City of Mexico, 261 Fed. 652 (S.D.N.Y. 1919); Harwood, The Rules of the
Supreme Court, Symposium-Service and Evidence Abroad Under English
Civil Procedure, 29 GEO. WASH. L. REv. 497, 500-01 (1961); Jones, International Judicial Assistance: Procedural Chaos and a Program for Reform, 62
YAL.E L.J. 515, 543 (1953); Note, 44 CoLxm. L. REv. 72 (1944); Note, 58 YALE
L.J. 1193 (1949).
20. The other methods of service abroad authorized by Federal Rule of
Civil Procedure 4(i) and Uniform Interstate and International Procedure Act
§ 2.01 are personal delivery in the manner prescribed by the law of the place
of service, any form of mail requiring a signed receipt, and as directed by the
court. With the possible exception of the last, these methods all involve the
type of "official" action that the Swiss consider repugnant to their notions
of sovereignty and public policy and their construction of article 271 of the
Penal Code. Rule 4(i) was added to the federal rules in 1963, and is discussed
in Kaplan, supra note 3, at 635-37; Comment, Revitalization of the International Judicial Assistance Procedures of the United States: Service of Documents and Taking of Testimony, B2 Mic. L. REv. 1375, 1380-82 (1964).
The deficiencies in prior federal practice are set out in Smi & MILLER 40-45;
Smit, supra note 18, at 1032-43. See also Christenson, InternationalJudicial
Assistance and Utah Practice, 7 UTAE L. REv. 478, 481-87 (1961).
Section 1783 of the United States Judicial Code permits a federal court
to subpoena "a national or resident of the United States who is in a foreign
country" to appear before the court or to produce specified documents or
other things whenever the court finds that it "is necessary in the interest
of justice." The statute states that service of the subpoena is to be made "in
accordance with the provisions of the Federal Rules of Civil Procedure relating to service of process on a person in a foreign country." This provision
is reinforced by § 1784 of the Judicial Code, which provides that noncompliance with a subpoena issued under § 1783 may be punished by contempt. The
predecessors of these statutes were enacted in 1926 largely because two key
witnesses in the Teapot Dome Scandal had taken refuge in France and refused
to answer questions propounded to them by means of letters rogatory. See
Dickinson, The Recall of Witnesses Under the Walsh Act, 25 Am. J. INT's L.
793 (1931); Current Legislation, A Statutory Attempt To Authorize Personal
Service Abroad in Certain Cases, 27 CoxTm. L. REV. 204 (1927). The same
circumstances that led to the enactment of these statutes gave rise to their
first judicial construction. In Blackmer v. United States, 284 U.S. 421 (1932),
the Supreme Court upheld two contempt fines, each of $30,000, against one of
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methods is shown to be impossible or impractical." Even in the
absence of a catch-all provision of this type, a state court may
rely on its inherent power to take whatever reasonable action is
necessary for the effective administration of justice as a basis
for issuing an order directing that letters rogatory be forwarded
to Switzerland through proper channels. 2
Letters rogatory, although sent through diplomatic channels
to the Swiss Federal Department of Justice and Police, should be
addressed to the appropriate district court in the canton in which
the person to be served resides. They should identify the documents to be served, contain a copy of the documents translated
into the official language of the court that will make the service,
indicate whether the addressee is a party to the American litigation or has some other relationship with it, set forth the substance
of the proceedings on behalf of which the service is requested,
the recalcitrant witnesses who had failed to respond to a subpoena. At the
suggestion of the Commission and Advisory Committee on International Rules
of Judicial Procedure and the Columbia Law School Project on International
Procedure, §§ 1783 and 1784 were completely revised in 1964, Pub. L. 88-619,
§§ 10, 11, 78 Stat. 997, to eliminate certain deficiencies and to take account
of the 1963 addition of rule 4(i) to the Federal Rules of Civil Procedure. See
H.R. REP. No. 1052, 88th Cong., 1st Sess. 11-12 (1963); S. REP. No. 1580,
88th Cong., 1st Sess. 9-10 (1964). See also Smit, International Litigation
Under the United States Code, 65 CoLun. L. REv. 1015 (1965).
21. E.g., N.Y.C.PL.R. 308(4); see 1 WEINSTEIN, KoRN & MILER, NEw
YORK CIVM PRACTICE I 308.17, 313.10 (1963).
22. A number of courts have expressed the view that they have inherent
power to issue letters rogatory to obtain evidence. E.g., United States v.
Staples, 256 F.2d 290, 292 (9th Cir. 1958); Matter of Pac. Ry. Comm'n, 32
Fed. 241, 256-57 (C.C.N.D. Cal. 1887); Martinelli, Petitioner, 219 Mass. 58,
106 N.E. 557 (1914); Christenson, supra note 20, at 495; Note, Use of Letters
Rogatory Under Federal Rule of Civil Procedure 28(b), 46 IOWA L. REV. 619,
621 (1961). See also Decauville Auto. Co. v. Metropolitan Bank, 124 App.
Div. 478, 485, 108 N.Y. Supp. 1027, 1032-33 (1908); Ex parte Taylor, 110
Tex. 331, 220 S.W. 74 (1920); Hite v. Keene, 137 Wis. 625, 629, 119 N.W. 303,
305 (1909). The same reasoning should apply to letters rogatory to secure the
service of judicial documents.
Service in a foreign country is not dependent upon statutory authorization.
A "long-arm" statute or any statute that permits the acquisition of jurisdiction over a person for acts committed or having consequences within a state
even though the defendant may not be within the state generally will be
construed to permit service outside the United States unless it specifically
negates that possibility. See Magnaflux Corp. v. Foerster, 223 F. Supp. 552
(N.D. Ill. 1963); Lulevitch v. Hill, 82 F. Supp. 612 (E.D. Pa. 1949); Ewing v.
Thompson, 233 N.C. 564, 65 S.E.ed 17 (1951). See also Chapman v. Superior
Court, 162 Cal. App. 2d 421, 328 P.2d 23 (1958); Sperry v. Fliegers, 194 Misc.
438, 86 N.Y.S.2d 830 (Sup. Ct. 1949); Rushing v. Bush, 260 S.W.2d 900 (Tex.

Ct. Civ. App. 1953).
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and contain a general promise of reciprocal treatment should the
Swiss court ever be in need of aid. Whenever the sending court
is not certain which Swiss court should execute the letters, they
may be addressed: "To the Appropriate Judicial Authority in
Switzerland." If the translation is absent or not in the official
language of the addressee court, the defect can be rectified by
the Department of Justice and Police or an American embassy
or consulate in Switzerand.
A properly channelled request for service will be forwarded for
execution by the Federal Department of Justice and Police unless
compliance would be inconsistent with Swiss public policy. The
grounds for refusing to honor the request are: (1) service would
infringe upon the sovereignty or impair the public security of
Switzerland; (2) the character of the foreign proceeding is inconsistent with Swiss conceptions of fundamental rights or natural
justice (for example, persecution for political or religious activities); (3) the foreign proceeding involves the breach of a military,
political, or fiscal duty; (4) the courts of the requesting state
or nation have refused to grant reciprocal treatment to Swiss tribunals; and (5) service is requested in a criminal proceeding involving acts not punishable under Swiss law.2 These objections,
which are recognized by the Hague Convention as appropriate
reasons for refusing to comply with a request for service from a
Convention nation, are not explicitly provided for in either the
federal or cantonal statutes but have been developed over a number of years and applied to requests from nations with which
Switzerland has no treaty. If the Department of Justice and
Police concludes that the request is not inconsistent with Swiss
public policy, it will forward the request even though there is no
convention between the United States and Switzerland obligating the Swiss to provide assistance and irrespective of whether
the request emanates from a court or administrative tribunal or
the proceeding is civil or criminal.
The cantonal court to which the letters are forwarded will make
a second appraisal as to whether the execution of the request will
violate public policy. In the absence of a treaty, the local court
23. Sections 10 and 11 of the Eidgen6ssisches Auelieferungsgesetz (1892)
generally are viewed as prohibiting assistance in connection with political and
fiscal crimes.
24. See generally Galleski, in LETTERS ROGATORY 35, 39 n.5 (Grossman ed.
1956). Courts in this country also take account of public policy before asking
for or rendering judicial assistance. E.g., The Signe, 37 F. Supp. 819 (E.D. La.
1941). See also The Regent, 35 F. Supp. 985 (E.D.N.Y. 1940); The Kotkas,
35 F. Supp. 983 (E.D.N.Y. 1940).
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may apply its own notions of what constitutes an appropriate
objection to rendering aid. As a practical matter, however, once
the request has been approved by the Federal Department, there
is only a minuscule chance that it will be rejected at the cantonal
level. When there is a treaty between Switzerland and the nation
requesting aid, the cantons are bound by any construction given
the treaty by the Bundesgericht.25
The cantonal court will execute the letters by making service
of process in precisely the same manner as it would if the litigation were pending before it; usually this will mean service by
mail?" The documents will be placed in an envelope prominently
marked Gerichtsurkunde (legal document), the envelope will be
addressed to the person to be served, a return receipt will be
attached to it, and the envelope will be forwarded by registered
mail. The special envelope apprises the postman that its contents are important and whenever possible he will hand it to the
addressee personally, to an adult member of the addressee's family
living in the same household or an adult employee of the addressee, or, if the addressee is a party to the litigation, to his attorney?7 Swiss law requires registered mail to be delivered to a
person who can establish his identity,2 8 which usually is accomplished by showing an identity card or a passport or a written
statement of a trustworthy person known to the postal authorities. Business organizations generally file a power of attorney with
the postal authorities nominating persons in their employ who
are authorized to accept registered mail. Any person receiving
registered mail must sign and date the receipt. The mail carrier
will then detach the receipt from the envelope and return it to
the Swiss court? 9
Service by registered mail is used except when the person to
25. See generally Daum, op. cit. supra note 10; Meyer, Obtaining Evidence
in Switzerland for Use in Foreign Courts, 3 Am. J. CoMP. L. 412, 416-17
(1954).
26. Gerichtsverfassungsgesetz (Statute on the Organization of the Judiciary) [hereinafter cited as GVG] of Zurich §§ 186-97, 206, (ZfmRICHER GESETZESSAMLUNG DER AB 1 JANUARY 1961 in KRAFT STEHENDEN ERLASSE DES KANTONS
ZfnucH (Official Collection of the Statutes of the Canton of Zurich in force
on January 1, 1961), vol. 6, at 177 et seq.).
27. Vollziehungsverorduung I zum Postverkehrsgesetz (Postal Regulation I
supplementary to the Statute on Postal Communications [hereinafter cited
VZV] of Dec. 23, 1955, art. 105, AarrlcEm SAMMUNG DER EIDGEN6SSISCHEN
GESETZE (Official Collection of the Federal Statutes) 1956 [hereinafter cited as
AS 1956], at 44 et seq.
28. VZV art. 103; AS 1956, at 43.
29. VZV art. 50; AS 1956, at 20. The fee for service is determined by the
court but rarely will exceed 20 Swiss francs (about $5.00).
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be served lives in the vicinity of the court or in an area in which
mail service is infrequent. In these cases, a court officer (Weibel)
will make personal delivery of the documents and execute a
written attestation to that effect. If the person to be served cannot be reached by mail or personal delivery, the court may order
service by publication. Recourse to publication rarely will be
necessary because the various registries maintained by the Swiss
usually permit the location of all citizens and residents of Switzerland without difficulty.
Regardless of which of the three methods of service described
above is used by the Swiss court, American notions of due process
will not be offended.o Service by mail is becoming increasingly
popular in the United States; a number of statutes3 ' expressly
provide for its use and several courts have accepted it even in
the absence of statute. 2 The Swiss requirements that the envelope
be specially marked and that the recipient acknowledge receipt
in writing make it reasonable to assume that the addressee will
receive actual notice. 3 Service by personal delivery, of course, is
the traditional method in this country and is unobjectionable.
Some concern over the possible use of service by publication
would be understandable in light of recent decisions by the United
States Supreme Court expressing dissatisfaction with that method
of service." Practically speaking, however, the risk that publication will be used in a manner that is offensive to due process
probably is minimal inasmuch as a Swiss court will employ pub30. Both Federal Rule of Civil Procedure 4(i) and § 2.01(a) of the Uniform Interstate and International Procedure Act permit service pursuant to
letters rogatory only when the method employed by the foreign authorities is
"reasonably calculated to give actual notice," which is a reformulation of the
standard established by the Supreme Court in Milliken v. Meyer, 311 U.S.
457, 464 (1940). This caveat was included to warn a party requesting service
that he could not assume that service in accordance with foreign law or service
effected by foreign officials automatically would be valid in view of the number of nations in the world with concepts of jurisdiction that differ markedly
from our own.
31. E.g., HAWAH REV. LAws § 230-32 (1955); MarNN. STAT. § 303.13 (1961);
N.Y. VEHIcLE AND TRAFFIC LAw § 253. See also Anz. R. Civ. P. 4(e)(2)(a).
32. E.g., Zurini v. United States, 189 F.2d 722 (8th Cir. 1951); United
States v. Cardillo, 135 F. Supp. 798 (W.D. Pa. 1955); Autogiro Co. v. Kay
Gyroplanes, Ltd., 55 F. Supp. 919 (D.D.C. 1944).
33. Of. McGee v. International Life Ins. Co., 355 U.S. 220, 221, 224
(1957).
34. See Schroeder v. City of New York, 371 U.S. 208 (1962); Walker v.
City of Hutchinson, 352 U.S. 112 (1956); City of New York v. New York,
N.H. & H.R.R., 344 U.S. 293, 296 (1953). See also Mullane v. Central Hanover
Bank & Trust Co., 339 U.S. 306, 315 (1950).
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lication only if the person to be served cannot be reached by mail
or by personal delivery, which most courts in the United States
would consider to be an appropriate situation for employing the
procedure. 5
Since the Federal Department of Justice and Police will examine the contents of a request for service of process to see if it is
consonant with Swiss law, the cantonal court to which the request
is forwarded can assume that its execution is compatible with
Swiss public policy. As a result, the executing court probably will
comply with a request that the documents be served in a special
manner, such as by personal delivery rather than by registered
mail. Similarly, there is every prospect that if a certain form of
proof of service is needed to satisfy the American court's service
requirements, a request to provide it will be honored. A special
request regarding service and proof of service will not be necessary when the letters issue from a federal court or a court in a
state that has adopted the Uniform Interstate and International
Procedure Act. Rule 4(i)(1)(A) and rule 4(i)(2) of the Federal
Rules of Civil Procedure and section 2.01(a) (2) and section 2.01(b)
of the uniform act validate service and proof of service made in
accordance with the law of the place where service is effected. In
most states, however, personal delivery and a sworn affidavit by
the process server are still necessary.3"
There are several reasons why an American litigant should
not attempt to make service on behalf of litigation in the United
States without intervention by the Swiss authorities except, as
noted at the outset of this discussion, in those instances in which
private service is proper. The Swiss government regularly issues
an official protest whenever service is attempted in a manner that
it considers contrary to Swiss law or policy. Of course, there is
no effective method of preventing service in Switzerland by mail
sent from this country. Even if the recipient of the document
should complain, there is no one in Switzerland against whom
35. See N.Y.C.P.L.R. 315; 1 WEINSTEn, KoRN & MumLn, NEW YoRK
CIvIL PRACTICE 1 315.01-.02 (1963).
36. In a number of foreign countries, process servers will be unwilling to
execute a sworn affidavit of service or to make return in any manner that
deviates from local law. See Jones, International Judicial Assistance: Procedural Chaos and a Programfor Reform, 62 YALE L.J. 515, 537 (1953); Longley, supra note 18, at 35. In order to avoid the possibility that service in a
foreign country would be quashed solely because proof was not made in accordance with the requirements of the requesting court, the federal rules and
the uniform act were made as flexible as possible.
37. See, e.g., Note, Contemporary Practice of the United States Relating
to InternationalLaw, 56 Amt. J. INT'L L. 793, 794 (1962).
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a sanction can be exerted. The absence of an effective sanction
against the person who posted the documents does not alter the
fact that if the attempted service goes awry and the intended recipient complains to the Swiss government, the United States
State Department will be subjected to the embarrassment of
apologizing for the "inadvertent" violation of Swiss law by one of
our citizens. 8 The danger of attempting personal service within
Switzerland without official approval is much more apparent. If
the putative recipient of the document complains, the process
server may well find himself subjected to the sanctions provided
by article 271 of the Swiss Penal Code. Finally, it probably is
unwise to employ any method of service not recognized by Swiss
law whenever there is some likelihood that subsequent recognition
of the judgment will be sought in Switzerland. Although Swiss
courts will recognize a judgment in an action commenced by
service that gave the defendant adequate notice and an opportunity to defend, recognition may be denied if the service was
made in a manner contrary to Swiss public policy." No controlling
authority exists on this point, however, and the fear of nonrecognition may prove to be ill-founded.
B.

OBTAINING TESTIMONIAL EVIDENCE IN SWITZERLAND

Anyone in Switzerland may voluntarily give a narrative statement for use in foreign litigation without intervention by the Swiss
authorities. In addition, a voluntary statement in the form of
answers to written questions submitted to the declarant may be
procured privately. A statement may be taken before a private
person, a foreign consular officer, or a Swiss notary public. If the
witness does not object, an oath may be administered before he
gives his statement or he may be asked to acknowledge a transcript of the statement. An acknowledgment by the declarant that
he has made the statements set forth in the transcript of a private
examination may be notarized.
The value of the voluntary-statement procedure is somewhat
emasculated by a number of limiting factors. For example, anyone who wishes to obtain a voluntary statement must act in a
very circumspect fashion. Physical force, the threat of physical
38. See ibid.
39. See generally NUSSBAUM, BILATERAL STUDIES
TIONAL LAw: AmERICAN-Swiss PRIVATE INTERNATIONAL

IN PRIVATE INTERNALAw 54 (2d ed. 1958);
INTER-AMMOAN JuRUicAL CoMM., NTER-AMRIcAN CouNciL OF JURISTS,
REPORT ON UNIFoRMITY OF LEGISLATION IN INTERNATIONAL COOPERATION iN

JUDIcIAL PROCEDUREs 20 (1952).
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force or sanctions under Swiss or foreign law, and all other forms
of coercion are prohibited. Another deficiency is the absence of
sanctions against a witness who furnishes a false statement. Under
Swiss law testimony can be given only before a court or, in criminal cases, before a public prosecutor; accordingly, a false statement before a private person, a notary, or an attorney, none of
whom is authorized to administer oaths under Swiss law, is not
punishable as perjury in Switzerland. 40
The Swiss government has taken the position that an oral
examination on behalf of foreign litigation cannot be conducted
privately within Switzerland. This attitude is based on the view
that because a witness ordinarily is interrogated by a governmental official in Switzerland it is an act of "authority" under
article 971 of the Penal Code and cannot be undertaken by a private person or an official of another country whenever the litigation is pending before a court outside Switzerland.4 1 As a result, an
American litigant cannot ordinarily obtain testimonial evidence
from someone in Switzerland simply by giving notice of the examination to the other parties or by obtaining the appointment
of a commissioner, as permitted by rule 28(b) of the Federal Rules
of Civil Procedurea and section 3.01 of the Uniform Interstate
and International Procedure Act and a number of state statutes43
40. Strafgesetzbuch (Penal Code) of Switzerland § 307 [hereinafter cited as

SGB].
41. See text accompanying notes 16-18 supra; Jones, InternationalJudicial
Assistance: Procedural Chaos and a Program for Reform, 62 YALE L.J. 515,
520 (1953). The Swiss position is based on the premise that a pretrial deposition is equivalent to the examination of a witness in court, which is an official
act, and the fact that such examinations are conducted privately in this country is of no moment. An individual who is willing to submit to an oral examination cannot waive the Swiss government's rights under article 271. See
Galleski, supra note 24, at 41-42. One practical 'solution is to transport the
witness, if he is willing, to a nearby country that is not as queasy on the
subject of sovereignty and examine him there.
42. The 1963 revision of Federal Rule of Civil Procedure 28(b) is discussed in Kaplan, supra note 3, at 811-14; Comment, Revitalization of the
InternationalJudicial Assistance Procedures of the United States: Service of
Documents and Taking of Testimony, 62 Mica. L. REv. 1375, 1390-93 (1964).
43. E.g., CAL. CIV. PROc. CODE f§ 2018, 2024; VA. CODE Am. H§ 8-306,
8-307 (1950). See also N.J. CT. RULE 4:18; Dorman, Califoria's Statutory
Contributions in the Field of International Judicial Assistance, 39 Los ANGELES B. BULL. 7, 30-35 (1963). Some states permit only the use of a commission or letters rogatory. E.g., IND. ANm. STAT. § 2-1516 (1946); KAN. GEN.
STAT. ANN. § 60-2824 (1949); MAss. ANN. LAws, ch. 23, § 41 (1956). In

Rhode Island, the deposition may be taken privately pursuant to a court
order or by commission. R.I. GEN. LAWS ANN. § 9-18-5 (1957).
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These procedures are available only when the witness is willing to
tender a written statement or respond to written questions; the
assistance of the Swiss authorities must be obtained whenever the
witness refuses to give a voluntary statement. Even though the
propriety of the position taken by the Swiss government has not
been conclusively established by the courts, Switzerland's strong
views on national sovereignty make it unwise for an American
attorney to attempt anything that has not been officially declared
permissible without the consent of the Swiss authorities. 4 Restraint is especially appropriate in the case of commissions since
the court that appoints a commissioner to take testimony invests
him with a quantum of official power, which, if exercised within
Switzerland, would be particularly repugnant to that country's
notions of sovereignty. 5
Letters rogatory ordinarily represent the only practical way to
obtain assistance in compelling testimony from a witness in Swit0 Since the commission procedure is unknown in Switzerland."
Useful discussions of procuring testimonial evidence in a foreign country
for use in the United States are found in 2A BARRoN & HOLTZOFF, FEDERAL
PRACTIcE AND PROCEDURE § 693 (Wright ed. 1961); LETTERS ROGATORY (Grossman ed. 1956); 4 MooRE, FEDERAL PRACTICE
28.03-.08 (2d ed. 1963); Sam
& MILLER 48-62; STERN, GETTING THE EVIDENCE §§ 155-80 (1936); Doyle,
supra note 10, at 38-39; Heilpern, Procuring Evidence Abroad, 14 TuL. L.
REV. 29 (1939); Jones, International Judicial Assistance: Procedural Chaos
and a Program for Reform, 62 YALE L.J. 515, 518--34 (1953); Smith, Taking
Testimony Abroad, 14 J. PAT. OF.. Soc'Y 827 (193); Note, 96 U. PA. L. REV.
241 (1947).
44. See generally Smit, InternationalCo-operationin Civil Litigation:Some
Observations on the Roles of International Law and Reciprocity, 9 NETH.
INT'L. L. REV. 137, 145-46 (1962), in which the author argues that if
article 271 applies in this context, the Swiss government should disclaim any
intention of invoking it.

45. See id. at 144-45; Evans, Oral Depositions in Foreign Countries, 4
B. NEws 157, 172 (1957). It is unlikely that a United States consular

FED.

officer in Switzerland would execute a commission because current State De-

partment regulations prohibit his acting unless the local law or authorities
permit him to take a deposition. 22 C.F.R. § 92.55 (1965). See Fink, Discussion, in LETTERS ROGATORY 50, 54 (Grossman ed. 1956). See also NussBAnt,
op. cit. supra note 39, at 57; Heilpern, supra note 43, at 37 n.9. The Consular
Convention With Mexico, Aug. 12, 1942, art. VII, 57 Stat. 800, 809, T.S. No.
985, permits United States consular officials to take the testimony of any person, whether or not an American national.
46, This limitation on the availability of testimony from Switzerland was
judicially recognized in United States v. Paraffin Wax, 2255 Bags, 23 F.R.D.
289 (E.D.N.Y. 1959); see In re Bedford Watch Co., 18 F. Supp. 1009 (S.D.N.Y.
1937). Some American courts have attempted to use commissions. E.g., Goffin
v. Esquire, Inc., 271 App. Div. 955, 67 N.Y.S.2d 639, motion for reargument
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zerland, a person appointed by an American court who directly
requests a Swiss court to compel the attendance and testimony
of a witness will receive no aid. Letters rogatory are a prerequisite
to judicial assistance except when there is a substantial likelihood that the testimony will be lost unless taken immediately.
In this circumstance, a Swiss court may perpetuate the witness'
testimony even though no suit in which the testimony may be
used is pending.47 A foreign litigant may avail himself of this
procedure by applying directly to the Swiss court.
Letters rogatory requesting that testimony be taken in Switzerland must meet the same formal requirements and be forwarded to the Swiss Federal Department of Justice and Police
through the same channels as are letters rogatory requesting
service of documents." In civil, in contradistinction to criminal,
cases written interrogatories must be attached. If the letters are
in proper form and their execution is not objectionable to Swiss
public policy,49 they will be forwarded by the Department of
Justice and Police to the competent cantonal authority in the
district in which the person to be examined resides.50 In a busy
district court, such as that in the city of 'Zurich, practically all
letters are handled by the same judge. In those cantons in which
the public prosecutor is empowered to examine witnesses, he may
denied, 272 App. Div. 757, 70 N.Y.S.2d 185 (1947). Presumably such efforts
have proved to be unavailing. Letters rogatory also are the only feasible way
of securing testimonial evidence from certain other countries. See Danisch v.
Guardian Life Ins. Co. of America, 19 F.R.D. 235, 237 (S.D.N.Y. 1956)
(Poland); Ali Akber Kiachif v. Philco Int'l Corp., 10 F.R.D. 277, 278 (S.D.N.Y.
1950) (Iran); Moezie v. Moezie, 192 A.2d 808, 810 (D.C. Ct. App. 1963)
(Iran); Comment, 62 MncH. L. REv. 1375, 1388 n.56 (1964). The federal letters
rogatory practice prior to the 1963 amendment of rule 28(b) is described in
Note, 46 IowA L. REv. 619 (1961). If the witness is a national or resident of
the United States and his testimony is material to the merits of the action, a
federal court may order the issuance of a subpoena requiring him to appear
in this country or to produce specified tangible evidence. 78 Stat. 997, 28
U.S.C.A. §§ 1783, 1784 (Supp. 1964); see note 20 supra. Since the subpoena
will have to be served by letters rogatory in order to avoid the objections
noted in text, the intercession of the Swiss authorities will not be avoided.
47. Zivilprozessordnung (Code of Civil Procedure) [hereinafter cited as
ZPO] of Zurich M§811 et seq.
48. See text accompanying notes 18-22 supra. The receipt and transmission of letters rogatory by the United States State Department is authorized
by 78 Stat. 996, 28 U.S.C.A. § 1781 (Supp. 1964).
49. The elements of this policy are enumerated in the text accompanying
notes 23-24 supra.
50. In the absence of a treaty obligation, the execution of letters rogatory
is a matter of discretion for the cantonal court to which they are directed.

1090

MINNESOTA LAW REVIEW

[Vol. 49:1069

be the official who executes requests issued in connection with
foreign criminal proceedings."
The witness will be ordered to appear in accordance with the
local practice for summoning witnesses." If the witness fails to
appear or refuses to testify, he may be fined - usually no more
than 100 francs (about 20 dollars)." Should he persist in his refusal, he may be punished by confinement for up to three
months.54 In the case of a recalcitrant witness in a criminal proceeding, a warrant to appear may be issued and executed by the
police. The only excuse for the witness not to testify is a valid
exercise of a Swiss privilege or his infancy or lack of competence."
Practices relating to the administration of an oath to the witness vary from canton to canton." The Swiss Constitution prohibits compelling anyone to perform a religious act,57 and since an
oath is viewed as a religious act in Switzerland no one is obliged to
swear before giving testimony. In some cantons the oath is
considered to be contrary to Christian doctrine and no attempt
will be made to administer one, although the witness must affirm
the truth of his testimony. 8 In other cantons, such as Schwyz,
the administration of the oath is a ceremony of great solemnity,
which often includes darkening the courtroom, lighting candles,
and permitting the witness to confer with his clergyman. The
failure of the witness to swear an oath does not affect the application of the perjury sanctions because false testimony is punishable
whether or not confirmed by oath.5
There is a great divergence in cantonal practice regarding the
nature of the witness' oath or affirmation. In some cantons he is
asked to swear a promissory oath before testifying; in others the
51. Strajprozessorduung (Code of Criminal Procedure) [hereinafter cited
as SPO] of Zurich § 128.
52. At least one American attorney apparently has found Swiss courts
uncooperative in executing American letters rogatory. See Doyle, supra note
10, at 39 n.4. A lack of information prevents evaluation of Mr. Doyle's experience. Some nations refuse to provide compulsory process to execute letters
rogatory in the absence of a treaty. See 2 HACKWORTH, INTERNATIONAL LAW
103, 105 (1941).
53. ZUrich ZPO § 196.
54. SGB art. 292.
55. See text accompanying notes 66-74 infra.
56. See generally GULDENER, DAS SCHWEIZERISCHE ZIVILPROZESSRECHT §
46 (1948).
57. Bundesverfassung der Schweizerischen Eidgen6sseneschaft (Federal
Constitution of the Swiss Confederation) of May 29, 1874, art. 49.
58. This is true in the canton of Zurich.
59. SGB art. 307. A witness found guilty of false testimony may be imprisoned for up to five years.

1965]

INTERNATIONAL COOPERATION

1091

witness will swear an affirmative oath after the examination. The
oath usually takes the form of a short reply to a question posed
by the court or the repetition of a formulao No established form
of words is used throughout the country, although the timehonored cliche "the truth, the whole truth, and nothing but the
truth" is embodied in most of the oaths employed by the various
cantons. In Zurich, the testimony is recorded and then read and
confirmed by the witness.0 ' Since this is done at the close of the
examination when the record is in the form of shorthand notes,
the witness cannot confirm by signature. The custom in criminal
matters is to have a witness who is examined by the public prosecutor sign the record. In the canton of Berne, the witness signs a
transcript prepared after he gives his testimony. 2
A witness will be examined on behalf of a foreign tribunal in
accordance with the practice of the Swiss court executing the
letters rogatory.P3 The court will not appoint local counsel for
the witness or for the foreign parties. If counsel for either side
desires to be present, it would be prudent to request notification
of the time and place of the examination in the letters rogatory
even though the executing court usually will give such notice to
the requesting court. The interrogatories attached to the letters
rogatory will be put to the witness by the court. Additional questions may be propounded whenever the court thinks it appropriate
to do so and whenever the information elicited from the witness in
response to the original interrogatories requires elaboration.
Should counsel for one or more of the foreign litigants be present,
they may request the judge to ask supplementary questions.
Unfortunately, all questions must be posed by the court, thereby
eliminating any possibility of an adversary examination of the
type traditional in the United States." In view of the judge's
complete control over the examination, it is important that the
letters adequately describe the nature of the proceedings, delineate
those aspects of the case to which the witness' testimony is expected to be most relevant, and contain a request that if Ameri60. For representative provisions relating to the oath, see Code de Procedure Civile (Code of Civil Procedure) [hereinafter cited as CPC] of Fribourg
arts. 210, 222; Geneva CPC art. 231; Lucerne CPC art. 176.
61. ZUrich GVG art. 165.
62. Berne ZPO art. 256.
63. See United States v. Paraffin Wax, 2255 Bags, 23 F.R.D. 289 (E.D.
N.Y. 1959).
64. One who wishes to be recognized as counsel for a foreign party must
submit a written power of attorney to the court.
65. See Gmiir, International Judicial Cooperation Under Swiss Law, 6th
CoNFERENcE REPORT OF THE INTERNATIONAL BAR Ass'N 323, 328-29 (1956).
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can counsel attend the examination, they be permitted to suggest supplementary questions. If counsel do not plan to attend
the examination, they should consider the advisability of including a statement in the letters requesting the executing authority
to ask any additional questions he considers to be appropriate.
A Swiss court will examine a witness only if he is competent
to testify under Swiss law. In civil actions, except those involving
family matters, a witness is incompetent if he is a party or a
descendant, ascendant, brother, sister, husband, or wife of the
party taking the testimony or when there exists a corresponding
affinity by marriage between the witness and the party.co Although a party is not a competent witness, he may be interrogated by the court in his capacity as a party. 7 The only difference
between interrogation as a party and testimony as a witness is
that a party is subject to lighter penalties for perjury." Under
the law of most cantons, a witness also is incompetent if he is
under a certain age' or of unsound mind or lacks the necessary
sensory perception to warrant listening to or considering his
testimony.7 0
In addition to the possibility that the witness' lack of competence under Swiss law may prevent successful execution of the
letters rogatory, a witness, regardless of his nationality, may
avoid a complete examination by asserting any relevant Swiss
privilege. Swiss privileges appear to be as broad as, if not broader
than, those recognized in the United States.7" In civil matters, a
witness may decline to answer questions pertaining to information confided to him in his capacity as an attorney, notary,
66. ZUrich ZPO § 185. Not all cantons declare relatives to be incompetent
as witnesses. E.g., Berne ZPO §§ 243, 244.
67. Zirich ZPO § 172; Zirich SPO § 150.
68. See SGB art. 306. The maximum penalty for false testimony is five
years of penal servitude. SGB art. 307. The maximum penalty for making a
false statement is three years of penal servitude. SGB art. 306. In Swiss litigation, the court is not required to use the results of party interrogation as
evidence in the proceeding pending before it. Furthermore, the court is free
to use the interrogation without applying the sanctions for false testimony.
See Zirich ZPO § 182. According to § 182 of the Zurich Code of Civil Procedure, a civil fine, which is in the nature of a disciplinary measure rather
than a criminal sanction, may be imposed on a party who has made false
statements. There are no sanctions against a defendant who gives false testimony in criminal proceedings.
69. Berne ZPO § 244 requires the witness to be at least 12 years of age.
70. Berne ZPO § 244.
71. The available privileges in the canton of Zurich are set forth in
Zilrich ZPO §§ 186, 187, 188. See generally Meyer, Obtaining Evidence in
Switzerland for Use in ForeignCourts, 3 Am. J. CoMe. L. 412, 414-15 (1954).
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member of the medical profession, clergyman, or government
official and, at the discretion of the court, a witness may be released from any obligation to testify as to professional, commercial, or industrial secrets. 2 A witness is not obliged to testify
in aid of a Swiss or foreign proceeding when he is a descendant
or ascendant or the brother, sister, husband or wife of any party
or when there exists a corresponding affinity by marriage between
the witness and a party." Unlike the more limited rule on competence, the witness need not be related to the party taking the
testimony to claim this privilege. Furthermore, a witness may
not disclose state secrets and may refuse to testify on the ground
of self-incrimination. If a witness testifies with regard to privileged
matters without the permission of the person whom the privilege
is designed to protect, the witness may be liable for any resulting
damages." Nevertheless, the testimony will be taken, recorded,
and forwarded to the requesting court.
Swiss judges appear to be quite receptive to reasonable special
requests from foreign courts. Thus, although a citizen of the
United States normally will not be permitted to invoke privileges
recognized under our law but not under Swiss law, a request in
the letters that the witness' claim of certain privileges be honored
or that his examination not extend to specified matters probably
will be respected. Similarly, if a particular form of oath is requested, the Swiss court is likely to administer it provided the
oath is not contrary to the law of the canton in which the testimony is taken.
In many cantons it currently is the practice to record all proceedings in shorthand, and before too long dictaphones and tape
recorders probably will be in use. However, in a number of
cantons it is still the practice for the court to dictate a summary
of the testimony and have the witness acknowledge it. In these
cantons a verbatim transcript of the examination is available if
requested. However, the value of a verbatim transcript may be
somewhat impaired if the witness testifies in a language other
than the official language of the court or if the testimony is given
in Romansch, which, although sometimes written, has no generally recognized orthography. In both of these situations, the
testimony will be recorded in the official language of the court
with the result that discrepancies between the words spoken by
the witness and what is captured on the transcript are highly
probable.
72. Zirich ZPO S§ 187, 188; ZUrich SPO § 130.
73. Zirich ZPO § 186; ZUrich SPO § 129.
74. SGB arts. 320, 321.
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Because the Swiss court will use its own procedures when it
executes letters rogatory, the response may not comply with the
requesting court's requirements for taking and recording depositions. For example, if, as is possible, the witness is not placed
under oath before testifying or the record of the examination is
not a verbatim transcript but is a summary of the witness'
testimony dictated by the judge who conducted the interrogation
and acknowledged by the examinee," the examination would not
satisfy the rules applicable to the taking of depositions in force
in virtually all of the jurisdictions in the United States. In order
to eliminate the possibility that the contents of letters rogatory
executed in Switzerland would be rendered inadmissible solely
on the ground that the examination was not taken or recorded
in accordance with the deposition and discovery practice of the
federal courts,"7 a sentence was added to rule 28(b) of the Federal
Rules of Civil Procedure stating:
Evidence obtained in response to a letter rogatory need not be excluded
merely for the reason that it is not a verbatim transcript or that the
testimony was not taken under oath or for any similar departure from
the requirements for depositions taken within the United States under
these rules. 7
A comparable provision was inserted in section 8.01(b) of the
Uniform Interstate and International Procedure Act.
Despite the risk that the product of an examination in Switzerland conducted under circumstances that differ from our own
procedures may not be as trustworthy as the evidence that
emerges from the crucible of our own system, it must be remembered that the testimony elicited by the Swiss court may
be all that is available to the American litigants. The addition
to rule 28(b) and its counterpart in the uniform act can be justified on the pragmatic ground that in many instances it is better
to admit and consider the Swiss testimony than to proceed
without any evidence at all. Moreover, there probably is little
75. See generally Doyle, Taking Evidence by Deposition and Letters
Rogatory and Obtaining Documents in Foreign Territory, ABA SECTION OF
INTERNATIONAL AND CoMPARATIVE LAW, PROCEEDINas 37, 39-41 (1959);
Jones, International Judicial Assistance: Procedural Chaos and a Program
for Reform, 62 YALE L.J. 515, 530-32 (1953); Smit, International Aspects
of Federal Civil Procedure, 61 COLUM. L. REv. 1031, 1058-59 (1961).
76. This is the implication to be drawn from The Mandu, 11 F. Supp.
845 (E.D.N.Y. 1935). The cases cited in note 80 infra are to the contrary.
77. See generally Kaplan, Amendments of the Federal Rules of Civil
Procedure,1961-1963 (pt. 2), 77 HARv. L. REv. 801, 811-14 (1964).
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reason to be skeptical about a Swiss judge's summary of the
witness' testimony or the responses of a witness who was not
placed under oath. The judge who conducts the examination is
trained in the art of interrogation and if the nature of the action
is clearly described in the letters rogatory, his summary will
accurately reflect the substance of the witness' testimony. Similarly, the absence of an oath should not cause apprehension about
the quality of the evidence inasmuch as all Swiss witnesses are
informed of the seriousness of giving testimony and of the
potential imposition of sanctions for false testimony.7s
There is an additional safeguard. Neither the federal rule nor
the uniform act requires the American court to admit in evidence
testimony received from Switzerland in response to letters rogatory when it does not conform to American standards. The two
provisions merely state that exclusion should not be premised
entirely on some disparity between Swiss and American practice.
Thus, a court in this country is free to discount the probative
value of a Swiss examination or to reject a part or the entirety of
any testimony that is obtained or recorded under circumstances
at odds with the procedural norms of the American court or, for
that matter, in violation of the usual procedures of the executing
court."9
The absence of a counterpart to the sentence now found in
federal rule 28(b) and the uniform act does not mean that testimonial evidence obtained in response to letters rogatory must be
rejected whenever it was taken or recorded in a manner that
deviates from the requesting court's deposition procedure. A
number of state and federal decisions rendered long before the
amendment to rule 28(b) and the promulgation of the uniform
78. See id. at 813-14; Smit, InternationalAspects of Federal,Civil Procedure, 61 CoLUM. L. REv. 1031, 1058-59 (1961).
79. See Rhodes v. Industrial Comm'n, 77 Utah 408, 296 Pac. 600 (1931).
Courts in this country traditionally have permitted the trial judge to exercise
this type of discretion. See generally Dallas County v. Commercial Union
Assur. Co., 286 F.2d 388 (5th Cir. 1961); Danisch v. Guardian Life Ins. Co.,
19 F.R.D. .35 (S.D.N.Y. 1956); Bator v. Hungarian Commercial Bank, 275
App. Div. 826, 90 N.Y.S.2d 35, modifying 194 Misc. 232, 87 N.Y.S.2d 700
(Sup. Ct. 1949); Tomaka v. Pennsylvania R.R., 13 Misc. 2d 272, 177 N.Y.S.2d
858 (Sup. Ct.), aff'd mem., 7 App. Div. 2d 831, 181 N.Y.S.2d 780 (1958).
Although most courts consider the relevant question to be the weight that
should be given to the response to letters rogatory rather than whether or
not to send it, some courts have refused to issue letters rogatory to countries
whose political philosophy is at variance with our own on the theory that
the response would be untrustworthy. E.g., Sochanczak Estate, 29 Pa. D.
&C.2d 609 (Phil. County 1963).
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act permitted such testimony to be admitted in evidence without
any statutory or rule basis for the practice.so
In the absence of any special directions, letters rogatory are
returned by the executing court to the Swiss Federal Department
of Justice and Police and then pass through diplomatic channels
to the country that requested the testimony. Since the forwarding,
execution, and return of the letters rogatory will consume considerable time, a sufficient period for this process to be completed
should be allotted in planning for trial. It is not unusual for three
months to elapse between transmission of the request and receipt
of the response.
C.

OBTAINING TANGIBLE EVIDENCE IN SWITZERLAND

Curiously, the Swiss courts have never had occasion to pass
upon the propriety of complying with a request from a foreign
country for assistance in obtaining documentary or other forms
of tangible evidence in the absence of a treaty obliging the Swiss
courts to do so. Even in the famous Interhandel litigation,8 ' the
Swiss courts were not requested to assist in the production of
evidence for use in the United States, which has no treaty or convention with Switzerland pertaining to document discovery. Thus,
it cannot be stated categorically that an American request for assistance will be honored 8 2 In spite of the lack of judicial authority
on the point, there is little doubt, in view of the assistance in obtaining testimonial evidence that traditionally has been rendered
by Switzerland in the absence of treaty, that such a request will
be executed and that the power to do so eventually will be recognized by the courts.
Documentary and other tangible evidence may be obtained
from Switzerland in the same manner as testimonial evidence is
procured." Thus, if it can be obtained voluntarily, the person
seeking discovery need not become involved with the Swiss
80. See Nelson v. United States, 17 Fed. Cas. 1340 (No. 10116) (C.C.D.
Pa. 1816); Winthrop v. Union Ins. Co., 30 Fed. Cas. 376 (No. 17901) (C.C.D.
Pa. 1807); In re Derinza, 229 Mass. 485, 118 N.E. 942 (1918); Kueling v.
Leherman, 9 Phil. 160, S0 Leg. Int. 432 (Dist. Ct. 1873). See also Union
Square Bank v. Reichmann, 9 App. Div. 596, 41 N.Y. Supp. 602 (1896).
81. In Interhandd, the Swiss government ultimately permitted the United
'States Justice Department to discover documents in Switzerland. For one
aspect of this protracted litigation, see Societe Internationale v. Rogers, 857
U.S. 197 (1958).
82. Production of documents in domestic litigation is provided for in
.Ziirich ZPO ff 228, 230, 231.
83. See text accompanying notes 40-80 supra.
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authorities, but if compulsion is necessary, the assistance of the
Swiss authorities must be secured through the appropriate diplomatic channels.8 Other examples of the similarity in the procedures for obtaining testimonial and tangible evidence include
the application of the rules relating to privileges, the instances
in which the Federal Department of Justice and Police will not
permit the execution of letters rogatory, and the formal requirements regarding the contents and forwarding of letters rogatory. 5
As in the case of testimonial evidence, the mainner and extent
to which a request for tangible evidence will be honored is
governed by Swiss law, which imposes several limitations on the
scope of the evidence that a Swiss court will compel a person to
furnish. First, the production of a document under the control
of a nonparty who is outside the canton in which the letters
rogatory are being executed cannot be compelled. However, if
the documents are within Switzerland, the court executing the
letters rogatory can request a court in the canton in which the
documents are located to compel production. The Swiss court
also is free to follow several other courses of action. It may return
the letters rogatory to the American court that issued them with
84. If the tangible evidence located in Switzerland is in the custody or
under the control of a party, the American court in which the action is
pending can compel the party to obtain its production. See Von Der Heydt
v. Kennedy, 299 F.2d 459 (D.C. Cir. 1961); 2A BARRON& HOLTZOFF, FEDMRAL
PRACTICE AND PRoCEDURE § 795 (Wright ed. 1961). In those jurisdictions
that permit document discovery from a witness, the same result can be

achieved by serving the witness with a subpoena duces tecum. See 2B id. §
1002; 5 MOORE, FEDERAL PRACTICE
45.05[1), 45.07 (2d ed. 1963); Smit,
International Aspects of Federal Civil Procedure, 61 Covum. L. REV. 1031,
1053 (1961). See also FUGATE, FOREIGN CoMaMRcE AND THE ANTITRUST LAws
M§3.10-.13 (1958); Gill, Problems of Foreign Discovery, in BREwsTER, ANTiTRUST AND AMERIcAN BusINESS ARnoAD 474-88 (1958); Note, Subpoena of
Documents Located in Foreign Jurisdiction Where Law of Situs Prohibits
Removal, 37 N.Y.UL. REv. 295 (1962). In the case of tangible evidence in
the possession, custody, or control of witnesses who are abroad, the only
provisions of federal law authorizing an American court to attempt to secure
its production are §§ 1783 and 1784 of the Judicial Code, 28 U.S.C. §§ 1783,
1784 (1958), as amended, 78 Stat. 997-98 (1964). See H.R. REP. No. 1052,
88th Cong., 1st Sess. 11-12 (1963); S. REP. No. 1580, 88th Cong., 2d Sess.
9-10 (1964); note 20 supra. Section 3.01 of the Uniform Interstate and
International Procedure Act also authorizes "a deposition to obtain testimony
or documents or other things ... [to] be taken outside this state." Despite
the lack of specific authority, American courts have not hesitated to attempt
to secure production by means of letters rogatory. See Branyan v. Koninklijke
Luchtvaart Maatschappij, 13 F.R.D. 425 (S.D.N.Y. 1953); Smit, supra, at
1054.
85. See text accompanying notes 23-24, 66-67 supra.

1098

MINNESOTA LAW REVIEW

[Vol. 49:1069

sufficient information as to the whereabouts of the documents to
enable new letters to be sent, or return the letters to the Federal
Department of Justice and Police with a suggestion that they
be rerouted to a cantonal court that has power to compel production, or forward the letters to such a court itself. In light of
these possibilities and the relative undesirability of having the
letters returned unexecuted, explicit instructions should be included in the letters covering the contingency that the court
initially receiving them will be unable to act.
A Swiss court has more effective power to compel the production of tangible evidence located outside the canton if the
evidence belongs to or is under the control of a party. In domestic
litigation the court can invoke several presumptions regarding
the content of the evidence against a party who fails to comply
with a discovery order. However, since these presumptions apply
only to proceedings pending before Swiss courts, they are of
limited value in acquiring tangible evidence in Switzerland for
use in American litigation.
A second potential limitation on effective discovery of tangible
evidence in Switzerland is that several cantonal codes of procedure expressly provide for the production of documents but
fail to refer to other types of tangible evidence." There does not
seem to be any substantial question about the propriety of compelling the production of nondocumentary tangible evidence in
proceedings pending before the courts of these cantons, and the
same scope of discovery undoubtedly will be applied to a request
emanating from a foreign tribunal.
Perhaps the most significant limitation from the point of view
of an American litigant is that production of tangible evidence
will be ordered only to the extent and on the same conditions
that it is permitted in domestic actions.8 7 Although the court will
not attempt an independent determination of the relevancy of
the documents requested, it will investigate to be sure that the
prerequisites for production applicable to proceedings in the can86. E.g., ZUrich ZPO § 228. Article 55 of the Federal Code of Procedure
does provide for the production of documents, other things, and movables in
domestic proceedings. This code applies only to proceedings before the
Bundesgericht.
87. See generally Meyer, supra note 71, at 415--16. Many countries limit
the scope of document discovery in aid of foreign letters rogatory to what
is permitted in domestic litigation. E.g., Radio Corp. v. Rauland Corp., [1956]
1 Q.B. 618; Re Radio Corp. v. Rauland, [1956] Ont. 680, 5 DL.R.2d 424.
See also Sischy, Evidence in Aid of Foreign Tribunals, 1 OSGOODE HALL s.J.
49 (1959).
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ton executing the request have been met. There are two types
of prerequisites in civil litigation. The courts in some cantons
will order documents produced only upon a showing that the
evidence may help to establish facts pertinent to the lawsuit!"
An American request probably will encounter little difficulty in
cantons using this standard. In other cantons the test is more
stringent, however. Production will be ordered only if the person
on whose behalf the request is made is a party to the document,
or has an interest in it or its subject matter.89 For example, a
party to a written contract or a beneficiary under a will can
secure a copy of the contract or the will but a stranger to the
instrument cannot. The same rule is applicable to the discovery
of books and records of a business enterprise under the Swiss
Code of Obligations.90
The requirement that the person seeking a copy of the document must have a direct interest in it or its subject matter will
frustrate the needs of an American litigant in many instances.
For example, in a lawsuit between A and B, a copy of correspondence between B and C may be obtained from C only if its
production is requested by B. Of course, if A believes that the
letters will be helpful to his case, he may be able to get them
by asking the court to make the request in the name of B or by
ordering B to secure the production of the correspondence. A
Swiss court probably will honor a request to compel C to produce the correspondence if the letters make it appear that the
request emanated from B. If the desired correspondence ran between C and D, neither A nor B could procure it unless the Swiss
court was shown a nexus between one of the parties to the
American action and the documents. Conceivably, if the American court has jurisdiction over C or D, it could compel that person to produce the correspondence or frame its request for aid
so that it appears to originate with the person over whom the
court in this country has jurisdiction."' Since such a request is
tantamount to document discovery on behalf of a witness, the
Swiss court may not honor it.
88. See, e.g., Berne ZPO arts. 235, 236.
89. See, e.g., Einfuhrungsgesetz sum Zivilgesetzbuck (Law on the In-

troduction of the Swiss Civil Code) of Zurich § 282. This statute deals with
problems of cantonal law created by the introduction of the Civil Code.
90. Schweizerisches Obligationenrecht (Code of Obligations) [hereinafter
cited as SO] art. 963.
91. An American court's power to compel a person over whom it has
jurisdiction to produce evidence that is outside the court's jurisdiction is
discussed in note 84 supra.
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In order to enable the Swiss court to pass on the propriety
of compelling discovery on behalf of a court in this country, the
request for production must delineate the evidence sought with
a fair degree of precision. The requisite specificity is very similar
to, but somewhat more demanding than, that usually insisted
upon in the United States." Each document must be described
sufficiently to identify it; blanket descriptions of classes of documents will not suffice, although it probably is permissible to
designate groups of related documents in general or generic
terms to avoid repetition or unnecessary detail when it will not
impair the ability to identify the papers.
The procedure for securing tangible evidence in criminal
matters appears to be much simpler than it is in civil cases. In
domestic proceedings, a Swiss court or a public prosecutor has
the power to order and enforce the production of any paper or
object likely to have a bearing on the criminal act being investigated or prosecuted.93 This permissive attitude also applies when
the tangible evidence is requested by a foreign court. Consequently, the letters rogatory need only demonstrate the relevance
of the tangible evidence to the criminal action pending before
the American tribunal.
D.

OBTAiN

G PRooF

oF

Swiss OFFcIAL REcoins

Except for the registries pertaining to ships,9 4 airplanes,"
trademarks," patents," and design patents,9 8 which are main92. See, e.g., United States v. National Steel Corp., 26 F.R.D. 607 (S.D.
Tex. 1960); Vendola Corp. v. Hershey Chocolate Corp., 1 F.R.D. 359
(S.D.N.Y. 1940); Dean v. Superior Court, 84 Ariz. 104, 324 P.2d 764 (1958).
See also 2A BARRoN & HOLTZOFF, FEDERAL PRACTICE AND PRocEDuRE § 799
84.07 (2d ed. 1963); 3
(Wright ed. 1961); 4 MooRE, FEDERAL PRACTICE
8120.17 (1968).
WEiNsTEN, KonN & MnIE, NEW YoRK CivIL PRAcTIcE
93. E.g., Zirich ZPO §§ 99-101.
94. Bundesgesetz iiber das Schiffsfahrtsregister (Federal Law on the
Ships Register), of Sept. 28, 1923; Bundesgesetz ilber die Seeschiffsfahrt
unter Schweizerflagge (Federal Law on Sea Navigation under the Swiss
Flag), of Sept. 23, 1953, arts. 17, 19.
95. Bundesgesetz ilber die Luftfahrt (Federal Law on Aviation), of Dec.
21, 1948.
96. Bundesgesetz Betreffend den Schutz der Fabrik- und Handelsmarken
(Federal Law on Industrial and Trade Marks), of Sept. 26, 1890.
97. Bundesgesetz Betreffend die Erfindungspatente (Federal Law on
Patents), of June 25, 1954.
98. Bundesgesetz iiber die Gewerblichen Muster and Modelle (Federal
Law on Industrial Petty Patents and Designs), of March 30, 1900.
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tained by the Confederation, Switzerland's official records are
kept in cantonal registries. Federal law requires the cantons to
maintain records of births, deaths, marriages, and real property. 9
In addition, a commercial registry (Handelsregister)containing
the names of persons authorized to act on behalf of any business
or commercial enterprise is maintained on a cantonal level.'0 0
The cantons also keep a registry of residence and citizenship,
although federal law does not require them to do so. Because of
its lack of official status, a copy of an entry in this registry usually
is not accorded the same evidentiary weight by a Swiss court
as is a copy of a record in registries established pursuant to
federal law.
An attested copy of any record filed in a Swiss registry may
be obtained by applying at the office in which the original is
kept. The person requesting a copy need not establish any
particular interest in the document except when the record is in
the real property registry.'o" Even in that case, the required
showing is not an extensive one; a statement that the record is
needed in litigation concerning the property probably will suffice.
Swiss recordkeepers usually are authorized by the statutes creating the various registries to prepare copies of the records in their
charge. 02 Despite the absence of specific statutory authority for
doing so, the custodian also will attest summaries of records kept
by him or prepare a statement that upon proper search no entry
or record of a specified tenor could be found. 0 3 Authentication
of the attested copy, which will be necessary if the record is to
be used in the federal or most state courts, can be obtained either
from the cantonal Ministry of Justice or the Federal Secretariat."' The authenticating official will declare that the officer
99. Zivilgesetzbuck (Civil Code) [hereinafter cited as ZGB] arts. 89-51,
942.

100. SO arts. 927-56.

101. ZGB art. 970.
102. E.g., Grundbuchverordnung (Ordinance on Real Estate Register)
art. 105.
103. A statement signed by the Swiss officer having custody of official
records to the effect that a record of a specified tenor cannot be found, when
accompanied by a consular certificate, is admissible under Federal Rule of
Civil Procedure 44(b) and a number of comparable state provisions. See also
Uiror INTERSTATE AND INTERNATIONAL PRocEmnuR AcT § 5.04. The nonexistence of a particular foreign official record also may be established by the
oral testimony of someone who has personally examined the pertinent record.
See Jackson v. United States, 250 F.2d 897 (5th Cir. 1958).
104. See Reglement fir die Bundeskanzlei (Regulation on the Federal Sec-

retariat), of July 2S, 1920, art. 15, 1 BS 839.
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who furnished the attestation was competent under the law of
the canton or the Confederation to attest to the facts set forth
in the document. The official preparing the attestation often will

be willing to secure the authentication himself, which will expedite the procedure and eliminate any confusion as to the
identity of the appropriate authentication authority.
Swiss procedures for providing, attesting, and authenticating
copies of federal and cantonal official records are reasonably well
suited to the needs of American litigants. 05 Inasmuch as Swiss
recordkeepers have authority to prepare and attest copies, the
party seeking a facsimile of a Swiss official record will be able
to satisfy provisions found in many statutes in this country requiring that a copy of a foreign official document be attested by
the "legal custodian" of the original.o In a number of countries
the problem is more serious than in Switzerland because there
is no "legal custodian" of official records or because the recordkeeper is not authorized to prepare attested copies of official
records.o 7

Difficulty is most likely to be encountered in Switzerland when
one attempts to procure a copy of a Swiss official record attested
and authenticated in a form that will enable a United States
consular official to certify that the signature on the attested copy
is genuine, that the person who signed it holds the office he claims
to hold, and that the official had the necessary authority to issue
105. Discussions of the proof of foreign official records in actions in the
courts of this country are found in SCHLESINGER, CoMPARATIVn LAW 56-58
(2d ed. 1959); SMIT & MILLER 63-72; 5 WIGmoRE, EVIDENCE §§ 1630-84 (3d
ed. 1940) [hereinafter cited as WIGMORE]; Butler, Proving Foreign Documents
in New York, 18 Foinoui L. REv. 49 (1949); Doyle, supra note 75, at 44-46;
Jones, InternationalJudicial Assistance: ProceduralChaos and a Programfor
Reform, 62 YALE L.J. 515, 548-49 (1953); Smit, InternationalAspects of Federal Civil Procedure, 61 CoLuM. L. REv. 1031, 1059-72 (1961). See also N.Y.
LAw REVISION CoMM'N, Report 131 (1953); Comm. on Comparative Civil
Procedure and Practice, Report, ABA SECTION OF INTERNATIONAL AND CoMPARATIVE LAw, PROCEEDINGS 193-31 (1953); Annot., 70 AL.R.2d 1227 (1960).
106. E.g., FED. R. Civ. P. 44(a); ALA. CODE tit. 7, § 432(8) (1958); OKLA.
STAT. tit. 12, § 486 (1961); S.D. CODE§ 36.0701 (Supp. 1960); VA. CODE Axw.
§ 8-272 (Supp. 1964). The proposed amendment to rule 44 of the Federal Rules
of Civil Procedure and § 5.02 of the Uniform Interstate and International Procedure Act both eliminate the "legal custodian" concept. See Comm. oN
RULES OF PRA&cTicn AND PROCEDURE OF THE JUDICIAL CONFERENCE OF THE
ARY DRAFT OF PROPOSED AMENDMENTS TO RULES
UNTED STATES, PREMLIn
OF CvM PROCEDURE FOR THE UNITED STATES DISTRICT COURTs 125 (March
1964); 9B UNIFoRM LAWs ANN. 96 (Supp. 1964).
107. See generally Doyle, supra note 75, at 45; Smit, InternationalAspects
of Federal Civil Procedure, 61 CoLuv. L. REv. 1031, 1062-63 (1961).
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the attested copy of the document. A consular certificate to this
effect is required by the present text of rule 44(a) of the Federal
Rules of Civil Procedure and by a number of state statutes.1 08
Since there are frequent changes in the personnel of cantonal
offices, foreign consulates are furnished only with a specimen of
the signatures of Swiss federal and cantonal ministers. As a result, there is no expeditious way for a United States consular
official who is asked to prepare a certificate to obtain the necessary information regarding the authority and incumbency of the
attesting official or the genuineness of his signature. 10 The consular official's lack of information and the problems that may
confront him cannot be blamed on any deficiency in Swiss
attestation and authentication procedures or on Swiss unwillingness to assist foreign litigants in obtaining copies of official
records. Rather it reflects an unnecessary degree of formality in
some of our rules for the proof of foreign official documents.
In recognition of the need to simplify our own procedures, the
draftsmen of the proposed revision of federal rule 44(a)"o and
108. Substantial compliance with the rule usually will suffice. See generally
United States v. Blum, 829 F.d 49 (2d Cir.), cert. denied, 877 U.S. 993
(1964); Machaty v. Astra Pictures, Inc., 197 F.2d 188 (2d Cir.), cert. denied,
844 U.S. 827 (1952); United States v. Klissas, 218 F. Supp. 880 (D. Md. 1963).
The same type of certification is required in any state that has adopted Federal Rule of Civil Procedure 44. In addition, many states have statutes requiring a similar consular certificate. E.g., Insno CODE ANN. § 9-818 (1948);
NET. REv. STAT. § 49.070 (1957); N.M. STAT. ANx. § 21-1-1(44)(a)(5) (1954);
N.Y.C.P.L.R. 4542; N.D. CENT. CODE § 81-09-04 (1960); Wis. STAT. §
828.09(3) (1968). Because of a great disparity in the nomenclature used in the
state statutes and the various meanings ascribed to "attestation," "certification," and "authentication," it is difficult to determine exactly what a particular state wants in the way of a consular certificate. The State Department has
instructed consular officials to issue certificates that meet the test of the
state in which the record is needed. See 22 C.F.R. § 92.88 (1965). A number
of state statutes do not require any consular certificate. E.g., MmN. STAT.
§ 599.11 (1961); NEB. RLv. STAT. §§ 25-1289, -1290 (1957); ORE. REv. STAT.
§ 43.190 (1961); S.D. CODE § 86.0701 (Supp. 1960); VT. STAT. ANN. tit. 12, §
1696 (1959). On existing state legislation, see generally SurT & MLLER 70-72.
109. In addition to the logistical burden involved in procuring a copy of the
attesting official's signature, the question of whether he had authority to
prepare the copy may present the consular official with a difficult issue of
foreign law.
110. In anticipation of the revision of federal rule 44, Congress amended
§ 1741 and repealed § 1742 of the Judicial Code in 1964 so that rule 44 would
provide a uniform, and the only, procedure for the proof of foreign official
records in the United States district courts. Pub. L. 88-619, §§ 5, 6(a), 78 Stat.
996 (1964). See H.R. REP. No. 1052, 88th Cong., Ist Sess. 7-8 (1968); S. REP.
No. 1580, 88th Cong., 2d Sess. 5-6 (1964). A special provision in § 1745 relating to the proof of certain foreign patent documents also was amended, Pub.
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section 5.02 of the Uniform Interstate and International Procedure Act decided to eliminate the need for certification of the
authority of the attesting official and to permit chain certification
of the attested copy."' Chain certification allows a consular
official to issue his certificate on the basis of his knowledge concerning a signature appearing on any certificate in a chain of
certificates initiating with the certificate relating to the original
attestation and proceeding up the authentication hierarchy; each
official in the chain certifies the signature on the preceding certificate."" Chain certification of a Swiss official record is likely to
include an attestation by the local recordkeeper, a certification
by the cantonal Ministry of Justice, one by the Federal Secretariat in some instances, and a final certification by a consular
official of the United States or, when permitted, by a Swiss consular official stationed in the United States."'
A number of Swiss records are published in federal or cantonal
official gazettes, which, although privately printed, have the
status of official publications. For example, all entries in the commercial registry maintained in each canton are published in the

Handelsamtsblatt.Similarly, the legislative reports are published
in the official gazettes. Federal administrative opinions relating
to various types of disputes appear in a publication prepared by
L. 88-619, § 7(a), 78 Stat. 996 (1964), but its substance has been preserved.
The former practice under §§ 1741, 1742, and 1745 and the effect of the 1964
amendments are analyzed in Smit, InternationalLitigation Under the United
States Code, 65 COLUm. L. REv. 1015 (1965).
111. See the Advisory Committee's Note to the proposed amendment of
Federal Rule of Civil Procedure 44(a), CoMna. oN RULES OF PRACTICE AND
PROCEDURE OF THE JUDICIAL CONFERENCE OF THE UNTED STATES, Op. Cit.
supra note 106, at 125-26, and the Commissioners' Note to § 5.02 of the Uniform Interstate and International Procedure Act, 9B UNIForm LAws ANN.
96-97 (Supp. 1964).
112. At least one federal court already has sanctioned the use of a chain
certification, although it may have done so inadvertently. New York Life Ins.
Co. v. Aronson, 38 F. Supp. 687 (W.D. Pa. 1941). See also 22 C.F.R. § 92.37
(1965) (permitted "where unusual circumstances, or the laws or regulations of
the foreign country require it"); The Denny, 197 F.2d 404 (3d Cir. 1942).
113. In the event that a Swiss recordkeeper refuses to comply with a request for an attested copy of a particular record in his custody, he may
furnish an attested summary of the contents of the record. Both the proposed
amendment of federal rule 44(a) and § 5.02 of the uniform act permit such a
document to be admitted in evidence if reasonable opportunity is given to all
parties to investigate its authenticity and accuracy. Summaries of official
documents have been held inadmissible in the past. E.g., United States v.
Grabina, 119 F.2d 863 (2d Cir. 1941). See generally 5 WIGMORE § 1678.
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the Federal Department of Justice and Police."' The exception
to the hearsay rule for official records reprinted in official publi-

cations, which is recognized by both state"' and federal"" courts
in this country,17 permits the use of excerpts from any of these
publications in judicial proceedings in the United States without
further proof of their authenticity.
Although judgments rendered by Swiss courts usually are not
published,"s copies are made available to the parties and to law
students. In addition, judgments of general interest rendered by
the higher courts of some cantons and the federal tribunals frequently are published. Other unpublished Swiss records that may
114.

The publication is called

VERWALTUNGSENTSCHEIDUNGEN

DER

BUNDEs-

BEHiRDEN (Administrative Decisions of Federal Agencies). One volume is pub-

lished for each year's decisions. The last volume published to date deals with
the year 1958 and contains 107 opinions and decisions selected by the heads
of various departments.
115. See, e.g., UNIroM INTERSTATE AND INTERNATIONAL PRoCEDURE AcT
§ 5.02; UNIroRM PROOF or STATUTEs AcT § 1; IowA CODE § 622.57 (1962);
NEB. REv. STAT. § 25--1289 (1956); N.J.R. Civ. P. § 4:45-1(a); N.D. CENT.
CODE § 31-09-10(3) (1960); ORE. REv. STAT. § 43.330(4) (1961); S.D. CODE §
36.0701 (Supp. 1960); TENN. CODE ANN. § 24-617 (1955). See also 5 WIGMORE
§ 1684. A number of states permit the use of official publications by virtue of
their adoption of Federal Rule of Civil Procedure 44.
116. On federal practice, see United States v. Aluminum Co. of America,
1 F.R.D. 71 (S.D.N.Y. 1939); 2B BARoN &HoLTZoFF, FEDERAL PRACTICE AND
44.03
PROcEDURE § 992 (Wright ed. 1961); 5 MOORE, FEDERAL PRACTICE
(2d ed. 1964).
117. There is some uncertainty as to whether the party attempting to
introduce a publication as an official publication must prove its status by
independent evidence or by having the publication authenticated by a foreign
official. See generally Smit, InternationalAspects of Federal Civil Procedure,

61 CoLUM L. REv. 1031, 1061-62 (1961). The approach apparently adopted
by the state courts is to admit any publication that purports to be official
without further proof. See UNIFoRM PROOF OF STATUTEs ACT § 1; 5 WIGMORE
§ 1684. Although Federal Rule of Civil Procedure 44(a) is silent on the point,
the practice in the federal courts appears to be the same. See 5 MOORE,
44.08 (2d ed. 1964). But of. Ninth Circuit Conference
FEDERAL PnAcTIcE
Comm. on the Federal Rules of Civil Procedure, Report, in 36 F.R.D. 209,
229-30 (1965). The text of the proposed amendment of rule 44(a) does not
specifically deal with this question but it was the intention of the draftsmen
of the revised rule and the Advisory Committee that publications purporting
to be official be accepted as such. The Committee is considering adding an
express statement to this effect in its notes.
118. The Swiss reluctance to publish judicial judgments is based in part
on a feeling that the information they contain is private and should remain
secret. Even when a judgment of a cantonal court is published it is unlikely
to identify the parties. The reports of the Supreme Court of the Confederation are more likely to do so.
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be needed in litigation in this country are the various quasiofficial documents that must be executed before a notary and
retained in his files."" These include matrimonial property regimes, contracts creating joint-stock companies, and instruments
relating to real property. The records of a notary are considered
private and can be examined or copied only by persons with an
interest in the document,'2 0 which limits their availability for
use in this country in much the same way as the scope of document discovery is limited in certain Swiss cantons.121
E.

DETERMINING THE

LAW

OF SWITZERLAND

The pleading and proof of foreign law has been a subject of
continuing interest and commentary in this country.M As a result, a number of jurisdictions have experimented with different
methods for resolving an issue of foreign law that is germane
to domestic litigation. These innovations have eliminated much
of the formality that was characteristic of the pleading of foreign
law under common law and code pleading, simplified the process
of proving foreign law by permitting greater use of judicial notice
and allowing the trial judge greater freedom in admitting evidence and investigating source material relevant to issues of
foreign law, and made the ultimate determination of foreign law
a matter for the judge and subject to review on appeal rather
than leaving it to the jury.'
119. In Zurich, the notary is an official. See Gesetz Betreffend die Organisation der Notariatskanzleien (Law on the Organization of Notary Offices) of
Zurich (1909). In Beme, Basle, Geneva, and Fribourg, he appears to be a
practicing attorney. In many cantons the notary has the same social status
as a judge.
120. To become a notary, the candidate must be a Swiss citizen, of good
character, and qualify by passing an examination. See generally Gesetz
Betreffend die Organisation der Notariatskanzleien of Zurich (1909). The
examination is as difficult as that given to potential advocates.
121. See text accompanying notes 87-92 supra.
122. See generally Sa & Mnum 73-77; Somwzarca & Buscs, FOREIGN
LAW: A GuIDE TO FLEADING AND PROOF (1959); Currie, On the Displacement
of the Law of the Forum, 58 CoLum. L. REv. 964 (1958); Kuhn, Judicial Notice of Foreign Law, 89 Am. J. InT'L L. 86 (1945); McKenzie, The Proof of
Alien Law, ABA SECTION OF INTERNATIONAL AND COMPARATIVE LAW, PRocEEDiNGs 50 (1959); McKenzie & Sarabia, The Pleading and Proof of Alien Law,
80 Tu,. L. REv. 353 (1956); Nussbaum, Proving the Law of Foreign Countries,
3 Am. J. Comp. L. 60 (1954); Nussbaum, The Problem of Proving Foreign Law,
50 YALE L.J. 1018 (1941); Sommerich &Busch, The Expert Witness and the
Proof of ForeignLaw, 38 CORNErL L.Q. 195 (1953); Stern, Foreign Law in the
Courts: JudicialNotice and Proof, 45 CALIF. L. REV. 23 (1957).
123. At common law, foreign law was viewed as a question of fact that
had to be pleaded and proved by the party whose cause of action or defense
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The pleading, proof, and determination of a point of Swiss
law rarely will involve direct cooperation between the United
States and Switzerland; by and large it simply presents the
American attorney with a problem of ascertaining and construing
the authoritative materials on Swiss law relevant to his client's
lawsuit. In terms of the number and quality of research tools
available, the Swiss situation does not differ materially from that
of any other country in Western Europe. Various elements of
Swiss law are printed in official publications. In 1949, all federal
statutes and legislative material in effect on December 31, 1947,
were published in fifteen volumes."' The more recent enactments
depended on it. See Cuba R.R. v. Crosby, 222 U.S. 473 (1912); SOMDIERICH &
BuscH, FOREIGN LAw: A GUIDE TO PLEADING AND PROOF 11-17 (1959); 9 WIGMORE § 2573. In 1926 Massachusetts departed from the common-law rule by
permitting its courts to take judicial notice of foreign law. MAss. Am. LAws
ch. 233, § 70 (1956). In 1936, the National Conference of Commissioners on
Uniform State Laws adopted the Uniform Judicial Notice of Foreign Law
Act, § 5 of which contains a provision requiring the substance of foreign law
to be determined by the court rather than the jury. The Uniform Judicial
Notice of Foreign Law Act is now in force in a majority of the states and a
number of other states permit or require the use of judicial notice on an issue of
foreign law. E.g., N.Y.C.P.L.R. 4511(b). See 5 WENsTEN, KORN

& MILLER,

4511.05-.06 (1964); Sommerich & Busch, JudiNEw YORK CivIL PRACTICE
cial Notice of Law Under New York Civil Practice Law and Rules, N.YL.J.,
Dee. 17, 18, 1962, p. 4. A more comprehensive statutory treatment of the
subject now appears in article IV of the Uniform Interstate and International
Procedure Act, which eliminates pleading as a formal requirement, permits the
court to consider "any relevant material or source" in determining foreign
law, and leaves the determination of the issue to the court, subject to review
on appeal.
In the past the federal courts have not been inhibited by a specific rule
on the proof of foreign law and have taken judicial notice of it on a number
of occasions. See Liechti v. Roche, 198 F.2d 174 (5th Cir. 1952); Jansson v.

Swedish Am. Line, 185 F.2d 212, 216 (1st Cir. 1950) (dictum); Mexican Nat'l
Ry. v. Slater, 115 Fed. 593 (5th Cir. 1902), af'd, 194 U.S. 120 (1904). The
absence of a clear rule on the pleading of foreign law has led to considerable
confusion, however. Compare Siegelman v. Cunard White Star, Ltd., 221
F.2d 189 (ed Cir. 1955), and Pedersen v. United States, 191 F. Supp. 95 (D.
Guam 1961), with Harrison v. United Fruit Co., 143 F. Supp. 598 (S.D.N.Y.
1956). See also Walton v. Arabian Am. Oil Co., 233 Fad 541 (2d Cir.), cert.
denied, 352 U.S. 872 (1956). The pleading question as well as several other uncertainties will be dealt with in a proposed addition to the Federal Rules of
Civil Procedure of a new rule 44.1, which is substantively identical to article IV
of the Uniform Interstate and International Procedure Act. See Count. ON
RULEs OF PRACTICE AND PROCEDURE OF THE JUDICIAL CONFERENCE OF THE
UNITED STATES, Op. cit. supra note 106, at 127-31. See generally Miller, Proof
of Foreign Law in the Federal Courts, 1962 (unpublished memorandum on
file with the Columbia Law School Project on International Procedure).

124. Bundesbeschluss ilber Herausgabe einer Bereinigten. Eidgen6ssischen
Gesetzesammlung filr die Jahre (Federal Resolution on the Publication of a
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can be found in the Official Collection of Federal Statutes

(Amtliche Sammiung der Eidgenissischen Gesetze), which is a
collection of federal statutes compiled in annual volumes.
A modicum of direct aid is available from the Swiss authorities.
If the text of a statute, regulation, or local enactment cannot be
found in the official publications described above, the Federal
Department of Justice and Police will provide and authenticate
a copy upon request. Moreover, although judgments of Swiss
courts are considered private and usually are not published,2"
Swiss courts have the power to forward a copy of a judgment to
a foreign court. The Department of Justice and Police also may
be willing to give an opinion on settled questions of Swiss law.
Since a legal opinion will not be given by the Department in the
absence of a statute or a series of judicial decisions directly in
point, an American litigant is well advised to retain the services
of a person conversant with Swiss law whenever the issue of
Swiss law requires any measurable degree of analysis or prediction. Inasmuch as most of the more recent American statutes
on the proof of foreign law permit the court to use oral or written
testimony to determine an issue of foreign law without regard
to its admissibility under the rules of evidence,'2" a Swiss expert's
opinion can either be given in open court or take the form of a
written narrative or written replies to particular interrogatories.
Should the Swiss expert be resident in Switzerland, letters rogatory requesting his examination on enumerated facets of Swiss
law probably will be honored by a Swiss court.2 7
Revised Collection of Federal Statutes) 1848-1947, of April 4, 1946; Bundesgesetz iiber die Rechtakraft der Bereinigten Sammiung der Bundesgesetze und

Verordnungen (Federal Law on the Legal Force of the Revised Collection of
Federal Laws and Regulations), of March 1, 1948. The 15 volume set is an
official publication.
125. See note 118 supra.
126. See UNIroRm INTERSTATE AND INERNATIoNAL PROCEDuRE ACT
&4.02; N.Y.C.P.L.R. 4511(d); VA. CoDE AwN. § 8-273 (1950); W. VA. CODE
AN. § 5711 (1961).
127. Federal courts traditionally have been reluctant to permit the use of
letters rogatory to obtain expert testimony on foreign law when such testimony could be obtained in this country. See American Infra-Red Radiant
Co. v. Lambert Indus., Inc., 32 F.R.D. 372 (D. Vinn. 1963); United States v.
Dunn, 55 F. Supp. 585 (S.D.N.Y. 1944). See also Holliday & Sons, Ltd. v.
Schultzeberge, 57 Fed. 660 (C.C.S.D.N.Y. 1893). The imprimatur placed upon
the use of all material relevant to an issue of foreign law by proposed federal
rule 44.1, coupled with the greater acceptance of letters rogatory under the
recent amendment to rule 28(b), which rejects the cases holding that letters
rogatory are unavailable if the desired testimony could be obtained in some
other fashion, casts considerable doubt on the precedential value of these cases.
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III. INTERNATIONAL COOPERATION SOUGHT BY
SWITZERLAND AND PROVIDED BY
THE UNITED STATES
A.

SERVICE OF DOCUVIENTS

IN THE UNITED STATES

Although documents of every description may be served outside Switzerland in connection with civil, criminal, and administrative proceedings, the federal and many of the cantonal procedural codes do not specifically provide for the manner in which
extranational service should be made. The procedure in approximately half of the cantons calls for the party residing abroad
to authorize a resident of Switzerland to accept service on his
behalf.'2" A complaint presented by a nonresident plaintiff will
not be accepted by the Swiss court unless such an appointment
has been made. When the defendant is a nonresident and his
whereabouts are known, a request for an appointment will be
mailed directly to his residence whenever the court is informed
by the Department of Justice and Police that the country in
which he is located does not object to the service of such a request by mail. Otherwise it will be delivered by a Swiss consular
official or through diplomatic channels. Because a Swiss court's
jurisdiction depends upon the identity of the parties or the
nature of their conduct rather than on service of process, an
action may proceed without an appointment by the defendant.
All documents are served. upon the appointee in accordance
with the procedures for domestic service of the canton in which
the action is pending.129 The two most commonly used methods
are service by registered mail, return receipt requested,:"o and
personal service by a court official (Weibel).' 3 Regardless of
which method is used, the documents will be delivered to the
128. See, e.g., Aargau ZPO § 99; Fribourg ZPO § 18; Graubunden ZPO §
68; Lucerne ZPO § 56; St. Gallen ZPO § 125; Schwyz ZPO § 98; Solothurn ZPO
§ 14; Thurgau ZPO § 76; Wallis ZPO § 98. Section 9 of the Bundesgesetz

ilber die Organisationder Rechtspflege (Federal Law on the Organization of
the Administration of Justice) [hereinafter cited as OG] provides: "Parties
with residence abroad have to choose a domicile for service in Switzerland on
which valid service may be made. Service on parties not complying with that
duty may not take place or may be made by publication." A brief description
of Swiss notions of jurisdiction appears in NussBAuM, Bu TARAl STUtEs i
PRIVATE INERNATIoNAL LAw: AMmRCA-Swiss PRIvATE INTERNATIONAL LAW
47-51 (2d ed. 1958).
129. Swiss codes do not differentiate between service on an agent on
behalf of a principal residing in Switzerland and on behalf of a principal residing abroad.
130. Zirich GVG §§ 190, 194, 206.
131. ZUrich GVG M§190, 206.
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agent, if possible, at his residence or place of employment. If the
agent is not present when service is attempted, the documents
will be left with an adult member of his family who lives in the
same household, an adult employee of the addressee, or, on rare
occasions, his attorney.
When a serious attempt to locate a nonresident defendant has
proven to be futile and an agent has not been appointed, the
Swiss court may employ service by publication.1 Usually the
court will insist that a search for the defendant be made by the
Swiss consulate in the country in which he is likely to be found,
and by any other appropriate means, before it will order service
by publication. For this reason and because the residence registries maintained in Switzerland and in many other countries will
enable the defendant to be located without difficulty in the vast
majority of cases, recourse to service by publication is infrequent.
The order authorizing service by publication will designate the
newspapers to be used - usually the official gazettes and any
other publication that is widely distributed where the nonresident is likely to be found.
In those cantons in which no provision is made for the appointment of a Swiss resident as an agent for service on a nonresident or service on a specially appointed agent is not viewed
as appropriate, the court generally will ask a competent foreign
authority by written request, letters rogatory, or any other
method that is acceptable or provided for by treaty, to make
service.'" As long as the request is executed in a manner that is
valid under the law of the place where the service is made, the
service will be sufficient for purposes of the Swiss action. The
formal request procedure may not be used in those countries that
do not object to private service. Instead, Swiss consular officials
will handle the service of the documents on Swiss nationals and
on nationals of countries other than the country in which service
is made. Usually the person to be served will be asked to come
to the Swiss consulate to receive the documents, although service
by mail or by personal delivery outside the consulate may be
used under certain circumstances. Another method of extra-territorial service that may be employed by a Swiss court when it is
certain that no objection will be raised by the authorities in the
place of service is registered mail, return receipt requested.
182. See, e.g., OG § 29(4).
188. The codes do not explicitly require letters rogatory to be used but
provide that witnesses be examined by the court of their residence. E.g.,
ZUrich ZPO § 194.
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Although Switzerland is a member of the Hague Convention
on Civil Procedure, which permits requests for service to be
channelled from the court in one country to the consulate in the
country of service, it has filed a reservation requiring signatory
countries to use diplomatic channels when they make service in
Switzerland.' This reservation has an inhibiting effect on Swiss
courts when they attempt service in another convention nation.
Special treaties with Austria," Belgium,"' France,'3 7 Germany,' Italy, 3 o and Poland140 simplify matters for the Swiss by
permitting requests for service to proceed from court to court.
Because service in Switzerland always is made by the court
or a court officer, the Swiss view it as an act of "authority." 4
Consequently, the Federal Department of Justice and Police believes that private service abroad of a legal document threatening
the imposition of penalties would infringe upon the judicial
sovereignty of the country in which the service is made and
insists that documents served abroad contain only a simple invitation to appear and an indication of the legal consequences
of a failure to appear. These limitations seem both unnecessary
and ineffective inasmuch as many countries, including the United
States, do not object to the service of documents threatening
penalties and since service by or at the behest of a Swiss official,
court, or administrative tribunal does not become less of an encroachment upon another nation's sovereignty over judicial matters when no penalties are threatened.'"
134. Bundesblatt der Schweizerischen Eidgendssenschaft 1910 I, at 294,
No. 2.
135. Declaration Between Switzerland and Austria, Dec. 30, 1899, 12 BS
316 et seq.
136. Declaration Between Switzerland and Belgium, Nov. 29, 1900, 12
BS 289.
137. Declaration Between Switzerland and France, Feb. 1, 1913, 12 BS
298 et seq.
138. Declaration Between Switzerland and Germany, Dec. 13, 1878, and
April 30, 1910, 12 BS 292 et seq.
139. Protocol Concerning the Execution of the Treaties Between Switzerland and Italy, concluded on July 22, 1868, 11 BS 681.
140. Declaration Between Switzerland and Poland, Sept. 18, 1928, 12 BS
333 et seq.
141. See the discussion in text accompanying notes 16-18 supra of article
271 of the Swiss Penal Code and its impact on the availability of private
service of documents in Switzerland on behalf of foreign litigation.
142. Since most nations do not object to service of foreign documents
threatening penalties, it may be appropriate to conclude that service by a
Swiss official does not infringe upon a country's sovereignty until after that
sovereign has made it clear that it objects to such service. See Smit, Inter-

1119,

MINNESOTA LAW REVIEW

[Vol. 49:1069

When service is made by a foreign official pursuant to letters
rogatory, the Swiss court will accept any proof of service that is
permitted by the procedure of the court that effected service.
Thus, for example, a receipt signed by the person to whom the
document was delivered or an affidavit of the person who made
the service will be sufficient. Service by registered mail is established by presenting a signed return receipt and service by publication is proven by a copy of the notice that appeared in the
newspapers.
Although service in the United States occasionally is made by
consular officials or registered mail, most Swiss courts are unaware that service in connection with litigation in Switzerland
may be made privately in this country. Preoccupation with their
notions of sovereignty has resulted in automatic utilization of
the formal request procedure by the Swiss and has obscured this
country's extremely permissive attitude toward the commission
of acts on behalf of foreign litigation within its borders. In the
absence of a statute providing otherwise, neither the federal
government nor any of the states objects to service of foreign
judicial documents within the United States without the intervention or prior approval of an American official; service may
be made by any person, including a consular official of the
foreign government, and in any manner that does not involve a
breach of the peace. 43
In the event that the would-be recipient of the documents is
reluctant to accept delivery or should the Swiss court or consular
official deem it advisable to have service made under the auspices
of an American official, courts in the United States generally have
been amenable to rendering direct aid. It must be noted, however, that two decisions at odds with our otherwise liberal atti-

tude do exist. In In re Letters Rogatory Out of First Civil Court
of City of Mexico,'44 a federal court, in 1919, refused to comply
with a request for service on a United States citizen contained
in letters rogatory issued out of a Mexican court. An even older
national Co-operation in Civil Litigation: Some Observations on the Roles of
International Law and Reciprocity, 9 NETH. INTERNATIONAL L. Rnv. 137,
144-45 (1962). For support of the view that such service never infringes upon
foreign sovereignty, see Blackmer v. United States, 284 U.S. 421, 430 (1982).
See also EBm, INTERNATIONAL BusINEss-REGLATION AND PROTECTIoN 815-

18 (1964).

143. See McCusker, Some United States Practices in International Judicial Assistance, 37 DEP'T STATE BULI. 808 (1957).
144. 261 Fed. 652 (S.D.N.Y. 1919).

1965]

INTERNATIONAL

COOPERATION

1118

decision by a New York court, Matter of Romero,'45 is to the
same effect. The primary rationale offered by the two courts is
that an American judge should not order service pursuant to
letters rogatory when it might render a United States resident
subject to an in personam judgment in a foreign country. One
commentator has suggested that the courts were apprehensive
about granting the request for service because it might obligate
them to enforce any judgment rendered against the American
citizen by the foreign court.m
Unquestionably, these refusals to honor the Mexican requests
were unfortunate from the perspective of judicial comity between
the two nations and probably were incorrect when rendered.
Neither court would reach a similar conclusion today for a number of reasons. The service of process requested of the federal
and New York courts fulfilled only a notice function under
Mexican law and did not represent an attempt to obtain a
jurisdictional nexus over the defendant. Therefore, the American
courts were mistaken in believing they were aiding a foreign court
in procuring jurisdiction over a United States citizen. Inasmuch
as jurisdictional notions now prevalent in this country permit a
court to assert personal jurisdiction over a defendant even though
he cannot be served personally within the territorial boundaries
of the jurisdiction in which the court is sitting, a contemporary
request for service from a foreign country similar to the requests
involved in the cases under discussion could not be rejected as
inconsistent with our notions of jurisdiction and due process.
Moreover, the fear that aiding a foreign court to effect service
somehow binds an American court to enforce the resulting judgment is more apparent than real. There is no reason why a court
in this country cannot comply with the request for service and
then dismiss a subsequent suit on the judgment whenever the
foreign court acquired jurisdiction under its own statutes under
circumstances that are offensive to American concepts of due
process.
The current attitude in this country regarding judicial assistance in serving documents on behalf of a Swiss or any other
145. 56 Misc. 319, 107 N.Y. Supp. 621 (Sup. Ct. 1907).
146. 44 CoLum. L. REv. 72 (1944).
147. These decisions have been criticized by a number of commentators.
Christenson, InternationalJudicial Assistance and Utah Practice, 7 UTn L.

REv. 478, 487-89 (1961); Symposium- Service and Evidence Abroad Under
English Civil Procedure, 29 GEO. WASH. L. REv. 495, 529-30, 583-34 (1961);
44 CoLum. L. REV. 72 (1944).
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foreign court probably is exemplified by section 2.04 of the Uniform Interstate and International Procedure Act" and by section 1696 of the United States Judicial Code,
which was enacted in 1964. These two provisions authorize an American
court to order service of a document issued in connection with
a foreign proceeding on any person who is domiciled or can be
found within the court's jurisdiction.5 o The order may be made
in response to an application by an "interested person" or to a
request contained in letters rogatory.x'5 The issuance of such an
order does not, of itself, require the recognition or enforcement of
any foreign judgment ultimately rendered in the action. Because
the federal statute applies to all of the United States district
courts, there is at least one tribunal in every state empowered
to order service at the request of a foreign court."' In states in
which both the federal and state courts offer assistance, the person seeking service can choose the source of aid on the basis of
relative cost and efficiency. 53 It should be reemphasized, how148. UmFoRM LAWs Ar. 85-86 (Supp. 1964).
149. Pub. L. 88-619, § 4, 78 Stat. 995 (1964). See H.R. REP. No. 1052,
88th Cong., 1st Sess. 6-7 (1968); S. REP. No. 1580, 88th Cong., 2d Sess. 4-5
(1964). See also Smit, InternationalLitigation Under the United States Code,
65 CoLum. L. REv. 1015 (1965); Comment, Revitalization of the International
Judicial Assistance Procedures of the United States: Service of Documents
and Taking of Testimony, 62 MicH. L. REV. 1375, 1382-86 (1964).
150. The federal statute and the uniform act both refer to requests from
foreign "tribunals" to make it clear that service may be ordered in aid of any
foreign body exercising judicial functions. Section 1696 also permits a federal
court to issue an order in aid of an international tribunal. To this extent, the
statute replaces a group of obsolete provisions in title 22 that were intended
to provide various types of assistance to such tribunals. Act of July 3, 1980,
ch. 851, §§ 1-8, 46 Stat. 1005, as amended (formerly 22 U.S.C. H§ 270-70g
(1958)). See generally Smit, Assistance Rendered by the United States in Proceedings Before International Tribunals, 62 CoLum. L. REV. 1264 (1962).
The obsolete provisions were repealed in 1964. Pub. L. 88-619, § 3, 78 Stat.
995 (1964). See H.R. REP. No. 1052, 88th Cong., 1st Sess. 5-6 (1963); S. REP.
No. 1580, 88th Cong., 2d Sess. 3-4 (1964).
151. The State Department's position that it would not receive or forward
letters rogatory transmitted to it by foreign courts, see McCusker, supra
note 143, at 810, has been modified by a 1964 amendment to § 1781 of the
United States Judicial Code. Pub. L. 88-619, § 8, 78 Stat. 996 (1964). See
H.R. REP. No. 1052, 88th Cong., 1st Sess. 8-9 (1963); S. REP. No. 1580, 88th
Cong., 2d Sess. 6-7 (1964).
152. The court issuing the order under the statute or the uniform act is
given discretion to order the manner in which the service is to be made. As a
result, the applicant or the letters rogatory may request that service and
proof of service be made in the manner most compatible with the needs of
the litigants and the law governing the particular foreign action.
153. See text accompanying notes 171-76 infra.
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ever, that judicial assistance is unnecessary whenever service
can be made by mail, privately, or through the Swiss consulate;
recourse to section 1696 of the Judicial Code or section 2.04 of
the uniform act is necessary only when the coercive effect of a
court order and service by a court official is helpful in ferreting
out a recalcitrant recipient of the papers or is required by foreign
law.154
B.

OBTAINING TESTMONIAL EVIDENCE IN THE UNITED STATES

When testimony from a Swiss national who is in a foreign
country is needed in an action pending before a Swiss court, a
Swiss consular official in the consular district in which the witness is located may invite him to the consulate to give a state154. Although the enactment of § 1696 and § 1782 of the Judicial Code,
which are discussed in the text accompanying notes 162-70, 174-76 infra, undoubtedly was within Congress' power to regulate interstate and foreign commerce, there is an unresolved question as to whether these statutes violate the
provision in Article III of the United States Constitution limiting the judicial
power of the United States to cases or controversies arising under the Constitution or the laws of the United States. See generally WRIGHT, FEDERAL
COURTs §§ 12-15 (1963). To uphold the constitutionality of H§ 1696 and 1782
of title 28, it may be appropriate to use by analogy the analysis employed
in Tutun v. United States, 270 U.S. 568 (1926) to validate the congressional
delegation to the federal courts of the power to naturalize. If the interests of
the person or foreign tribunal requesting a federal court to issue an order directing service or the taking of testimony are viewed as adverse to the interests
of the person to be served or examined, then the application for assistance
under § 1696 or § 1782 may be viewed as a "case" or "controversy." Although
the hypothesized "case" or "controversy" admittedly has a certain metaphysical quality, the analysis suggested above does derive some support from the
text of the statutes themselves. Both § 1696 and § 1782 permit the trial court
to grant or deny the application for an order. Moreover, the person to be served
or examined has a right to challenge the order either by contesting the application or, if the order has issued, by moving to quash it. All in all the situation seems to warrant the following paraphrase of a portion of Mr. Justice
Brandeis' opinion in Tutun* In passing upon an application under § 1696 or
§ 1782, the court is exercising judicial judgment in a proceeding instituted and
conducted according to the regular course of judicial procedure. Assuming
that an application under § 1696 or §1782 is a case or controversy, the question of whether it arises under the Constitution or laws of the United States
remains. This problem can be met by viewing the two statutes as delegating
to the courts the power to develop a body of law defining when the issuance
of orders would be consonant with the federal policies embraced in these provisions. Of. Textile Workers Union v. Lincoln Mills, 353 U.S. 448 (1957). If
this is the case, it seems reasonable to conclude that every application under
§ 1696 or § 1782 presents a case or controversy arising under the laws of the
United States.
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ment." 5 By and large, however, testimony from persons beyond
the territorial competence of a Swiss court is obtained by letters
rogatory.5 6 Depositions in a foreign country pursuant to stipulation, on notice, or by commission, so common in American practice, are unknown in Switzerland. The only exception to the
Swiss use of letters rogatory occurs when the foreign country
whose assistance is needed requires that testimony for use in
Switzerland be taken in some other manner. Faced with the
alternative of complying with the foreign jurisdiction's restrictions or not complying with them and proceeding without the
benefit of any testimony that might have been procured, the
Swiss court will acquiesce and employ whatever manner is insisted upon by the other country.
Although Swiss law does not expressly authorize the issuance
of letters rogatory to obtain testimony, all tribunals apparently
are assumed to have inherent power to issue them. The Swiss
have shown little hesitancy in using letters rogatory to obtain
testimonial evidence on a variety of subjects and have imposed
few limitations on their availability. Indeed, letters have been
used to obtain statements from persons who could not qualify
as witnesses under Swiss rules of competency. In practice only
civil and criminal tribunals and investigating magistrates issue
letters with any frequency. Administrative tribunals have felt
little need to obtain testimony outside Switzerland and in those
instances in which it would have been helpful, the Swiss administrative proceedings usually have involved tax or fiscal matters,
making it unlikely that a request for assistance would be honored.
Inasmuch as the various cantonal procedural codes do not
provide for letters rogatory, the form and content of the letters
will vary from court to court. As a general rule, however, letters
issued by a Swiss court will state the nature of the proceedings
and the facts that gave rise to the lawsuit, the particular information desired by the Swiss court, the name, address, and status of
the person to be examined, a reference to the treaty pursuant to
155. See Gmiir, InternationalJudicial Cooperation Und&r Swiss Law, 6th
BAR Ass'N 323, 325-327 (1956).
156. Letters rogatory are issued even when a court in one canton seeks the
testimony of a person residing in another canton. In this situation the letters
usually will proceed from the court in one canton to the appropriate court in
the other canton. On occasion, the court in the canton in which the examination is to take place will invite the court in which the action is pending to
come and take the testimony itself. When this occurs, the procedure employed
is that of the court at the place of examination, which limits the effectiveness
of the examination especially when the two cantons have divergent procedures
and different official languages.
CONFERENCE REPORT OF THE INTERNATIONAL
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which the request is made or an offer of reciprocity if no treaty
is applicable,157 and a description of the Swiss privileges that the
executing court should permit the witness to invoke. In civil proceedings, the specific questions to be propounded to the witness
usually are attached.
Swiss letters rogatory may be forwarded in a number of different ways. Several Swiss treaties eliminate one or more of the
typical steps in the transfer of documents through diplomatic
channels but none of them authorizes private delivery; the most
unencumbered procedure permitted is transmission from court to
court.,s In the absence of a treaty, normal diplomatic channels
are used. The one exception to this rule is that letters addressed
to courts in the United States traditionally have been forwarded
to the Swiss consulate for presentation to the appropriate American court because of the unwillingness of the United States State
Department to receive and transmit letters rogatory from
abroad. 59 The recent enactment of a statute expressly giving the
State Department authority to receive and transmit letters rogatory from a foreign tribunal has eliminated the need for this
special procedure and the Swiss may abandon the practice of
using their consulates in this country as intermediaries.o6 0
157. The promise of reciprocity is especially important if the letter is
directed to a court in a state that will not honor foreign letters unless the law
of the jurisdiction seeking aid provides for the rendering of comparable assistance to the courts of the state in which the letters are to be executed. E.g.,
VA. CODE ANN. § 8-316.2 (Supp. 1964); Wis. STAT. § 826.24 (1963).
158. See notes 135-40 supra. In criminal matters, letters rogatory may
proceed from the Swiss investigating magistrate or public prosecutor to a
foreign public prosecutor or court.
159. See McCusker, supra note 143, at 810. See also 2 HACKWORTH, INTERNATIONAL LAw 99-100 (1941); Christenson, supra note 147, at 496-97. The
State Department's position was reflected in the regulations in force prior to
1965. See 22 C.F.R. § 92.67(d) (1958).
160. Pub. L. 88-619, § 8, 78 Stat. 996, 28 T.S.C.A. § 1781 (Supp. 1964).

The current State Department regulations take account of this change. 22
C.F.R. § 92.67(e) (1965) states:
A letter rogatory may be submitted to the clerk of the court of
which assistance is sought, either in person or by mail. This may be
direct by international mail from the originating foreign court. Alternatively, submission to the clerk of court may be effected in person or by
mail by any party to the action at law or his attorney or agent, or by a
consular officer or agent in the United States of the foreign nation concerned. To the extent that it can, the Department of State will extend
procedural guidance to foreign diplomatic representatives in these
matters, and will forward communications on their behalf to appropriate Federal authorities in the executive branch, and to executive
authorities in the States. However, the Department of State is without
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As is true of the service of foreign judicial documents in the
United States,'' a Swiss court need not send letters rogatory
through diplomatic channels or to a Swiss consulate to secure
testimonial evidence from a witness in this country. If the witness
is willing, his testimony can be taken for use in Swiss litigation
without any official intervention.'2 Since, as noted below, testimony taken without the intervention of an American court might
be of limited value in Switzerland, the party seeking testimonial
evidence may desire some form of judicial compulsion even
though the witness is willing to be examined. Should this be the
case or should the witness be unwilling to testify, judicial assistance is available without the use of letters rogatory or any other
formal governmental request. Section 1782 of the United States
Judicial Code' 3 and section 3.02 of the Uniform Interstate and
authority to compel courts to comply with requests embodied in
letters rogatory, review the conditions which courts may attach to
fulfillment of requests, or override their findings on points of reciprocity, public order, costs, and the like.
161. See text accompanying notes 143-54 supra.
162. See McCusker, supra note 143, at 809.
163. 28 U.S.C. J 1782 (1958), as amended, 78 Stat. 997 (1964). See generally Smit, InternationalLitigation Under the United States Code, 65 COLUm.
L. REv. 1015 (1965); Comment, Revitalization of the International Judicial
Assistance Procedures of the United States: Service of Documents and Taking
of Testimony, 62 Micn. L. Rnv. 1375, 1393-96 (1964). This statute, enacted in
1948 and amended in 1949, 63 Stat. 103, and again in 1964, eliminates a number of restrictive aspects of the judicial assistance rendered in connection with
testimonial evidence under earlier provisions. Prior to the enactment of § 1782,
the lower federal courts had held that assistance was available only in the class
of actions enumerated in the statutes then in force. See, e.g., Janssen v.
Belding-Corticelli, Ltd., 84 F.2d 577 (3d Cir. 1936); In re Letters Rogatory
of Republic of Colombia, 4 F. Supp. 165 (S.D.N.Y. 1933); In re Letters
Rogatory from First District Judge of Vera Cruz, 36 Fed. 306 (C.C.S.D.N.Y.
1888); In re Spanish Consul's Petition, 22 Fed. Cas. 854 (No. 13202) (S.D.N.Y.
1867). But see De Villeneuve v. Morning Journal Ass'n, 206 Fed. 70 (S.D.N.Y.
1913). See generally Note, Reciprocity for Letters Rogatory Under the Judicial Code, 58 YALE L.J. 1193 (1949).
The present version of § 1782 permits assistance to "a proceeding in a
foreign or international tribunal." The words "proceeding" and "tribunal"
make it clear that aid may be given to investigating magistrates and quasijudicial bodies as well as to courts trying civil and criminal actions. See generally LeLievre, in LETTRs RoGAToRY 18-17 (Grossman ed. 1956). The
inclusion of these words is intended to reverse federal court decisions rendered
prior to the enactment of § 1782 refusing to execute foreign letters rogatory
in criminal cases. See In re Rogatory From Examining Magistrate of Tribunal of Versailles, 26 F. Supp. 852 (D. Md. 1939); 2 HAcKwoRTH, INTERNATioNAL LAw 109-10 (1941). The requirement of confrontation in criminal
proceedings in the sixth amendment to the United States Constitution arguably prevents the taking of depositions in aid of foreign criminal proceedings
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International Procedure Act,'" as well as a number of state
statutes,'" permit a court to order a person within its jurisdiction
to give testimony on behalf of a foreign proceeding.""6 Aid under
these provisions is available to the Swiss with a minimum of
formality. Both the federal statute and the uniform act permit an
ex parte application to be made by any interested person as well
as by letters rogatory. Thus, a Swiss court or one of the parties
to the Swiss action can send its request directly to the appropriate
American court or to the Swiss consulate for presentation to the
appropriate American court and thereby eliminate any involvement by the diplomatic corps of either country. If the federal or
state court to which application is made believes that the examination would be in the best interests of the Swiss action and
would not be contrary to our own public policy, it will order the
person whose testimony is sought to appear before a person
named by the court.
A statement by a witness in a foreign country will qualify as
testimony in Switzerland only when it was taken in accordance
with the law of the country in which it was obtained and only
when that law provides that the witness may be punished for
perjury if any portion of his statement is false. Therefore, the
witness must be examined before a person authorized to hear
witnesses by the law of the place of examination; it is of no consequence that the person who conducts the examination is not
empowered by Swiss law to hear witnesses in Switzerland. The
Swiss willingness to accept the application of the law of the place
when the accused is not present. The better view is that the sixth amendment
applies only to criminal proceedings tried before United States courts and not
to criminal proceedings tried abroad. Of. Ex Parte La Mantia, 206 Fed. 330,
332 (S.D.N.Y. 1913). But see Zimmel's Case, 13 Pa. County Ct. 460 (1893).
One experienced commentator states that letters rogatory have been executed
in criminal cases without difficulty. Jones, International Judicial Assistance:
ProceduralChaos and a Programfor Reform, 62 YALE L.J. 515, 541-42 (1953).
The constitutionality of § 1782 is briefly discussed in note 154 supra.
164. 9B UNwoRM LAws ANN. 91-92 (Supp. 1964).
165. E.g., MAss. ANN. LAws ch. 233, § 45 (1956); MONT. REV. CODES Alm.
§ 93-2705-3(d) (Supp. 1961); N.Y.C.P.L.R. 3102(e); Wis. STAT. § 326.24
(1963). A number of states have enacted the Un'lonat FOREIGN DEPOSITIONS
ACT, § 3 of which, although quite liberal, is not as permissive as either the fed-

eral statute or the Uniform Interstate and International Procedure Act. See
Christ v. Superior Court, 211 Cal. 593, 296 Pac. 612 (1931). See also SIrr &
MILER 17-20.

166. Courts in this country generally have held that they possess inherent
power to execute letters rogatory in the absence of express statutory authorization. E.g., Electric Reduction Co. v. Crane, 239 Miss. 18, 120 So. 2d 765
(1960); State ex rel. Everett v. Bourne, 21 Ore. 218, 27 Pac. 1048 (1891).
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of examination extends to the administration of an oath to the
witness. If an oath is not required by the law of the foreign country, the testimony will be accepted even if the courts in the canton
in which the action is pending normally place witnesses under
oath. There will be no difficulty in satisfying Swiss standards for
testimonial evidence when assistance is given under section 1782
of the United States Judicial Code or section 3.02 of the Uniform
Interstate and International Procedure Act. Both of these statutes
provide that an examination for use in foreign litigation should
take place before a person appointed by the assisting court and
that the person appointed by the court has the power to administer any necessary oath' 0 7 Furthermore, the making of false
statements before a person authorized to administer an oath
normally is punishable as perjury in the United States.'e
Swiss courts are also extremely flexible with regard to the
manner in which the foreign examination is conducted and recorded. Thus, the requesting court will not object if the judge
or official conducting the examination interrogates the witness
beyond the scope of the questions that accompany letters rogatory. Of course, when the Swiss court believes that the additional
questions and the answers given are irrelevant or improper, it is
free to disregard the witness' responses. A verbatim transcript of
the testimony is unnecessary; the testimony may be summarized
by the person taking it and, if the jurisdiction in which the examination was taken does not require a signature, the testimony need
not be signed by the witness, although the record should be read
to the witness and confirmed by him in some manner.
A reasonable request from a Swiss court that the testimony be
taken or recorded in a particular way usually will be honored by
the American court rendering aid. To provide maximum flexibility and responsiveness to the needs of foreign tribunals, both
the federal statute and the uniform act permit the court that
issues an order directing the taking of testimony to specify the
procedures to be employed on the examination; use of the practice
and procedures of the requesting tribunal is expressly authorized?" In the absence of a special request, the court ordering the
167. The statement in the statute and uniform act that the person appointed by the court has power to administer an oath is designed to eliminate
some uncertainty on the point. See Jones, in LETRs ROGATORY 73, 84-88

(Grossman ed. 1956); Smit, International Aspects of Federal Civil Procedure,
61 CoLvm. L. REv. 1031, 1057 (1961).
168. E.g., 18 U.S.C. § 1621 (1958).
169. See H.R. REP. No. 1052, 88th Cong., Ist Sess. 10 (1963); S. REP. No.
1580, 88th Cong., 2d Sess. 8-9 (1964); UNrmonRt INTERSTATE AwD INTER-
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examination normally will direct that its own deposition procedures be used. Even if the requesting court has no objection to
the use of American procedures, it might be advisable, since the
American process of party examination and cross-examination is
both time consuming and expensive, to request that the examiner
merely summarize the witness' narrative or that the witness be
permitted to provide written responses to the interrogatories
accompanying the request. Similarly, the Swiss court may wish to
have the examination conducted before a Swiss consular official
or a Swiss attorney to insure that the witness' testimony will be
of maximum utility in the Swiss action. 70
Although testimonial evidence given in accordance with American procedures is acceptable, the weight to be given to the testimony will be determined by the Swiss court. If the deposition and
discovery procedures of the assisting court were employed properly and appear to the Swiss court to be fair, the testimony
procured in the United States will be accorded the same weight
as comparable testimony in Switzerland. If the American court's
procedures were not followed in some material respect, however,
the testimony may be downgraded or entirely rejected.
In states such as New York, it is of little moment whether aid
is sought from the state or federal courts since they both provide
foreign tribunals with effective assistance in obtaining testimonial
evidence. If the witness is a resident of or can be found only in a
state whose courts will not compel him to testify or will limit the
scope of examination in a material way or refuse to execute letters
rogatory from a foreign country, then aid obviously should be
sought from one of the federal district courts in that state. Expense rarely will be a basis for choosing a forum since costs are
approximately the same in the state and the federal courts. The
federal courts generally impose only a 25 cent fee for filing
papers1 7' and do not charge the 15 dollar filing fee required for
the institution of a civil action. 7' In some state courts, however,
NATIONAL PROCEDURE ACT § 8.02, Commissioners' Note, 9B Umsont LAws
ANN. 91 (Supp. 1964). See also SamT & M1fER 14-15.
170. The rules of a number of United States district courts provide that
the court must appoint anyone named in the foreign request to take the testimony unless there is good cause to withhold the designation. E.g., Eastern and
Southern Districts of New York, General Rule 19; Northern District of New
York, General Rule 39.
171. See ADAmNISTRATIVE OFFICE OF THE UNITED STATES COURTS, MANUAL
FOR USE BY CLERKS OF UNIED STATES DISTRICT COURTS, transmittal sheet
No. 8 (1956).
172. 28 U.S.C. § 1914(a) (1958).
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the full index or filing fee will be levied." These fees rarely are
substantial, however.
The respective territorial jurisdiction of the federal and state
courts may be of some importance in deciding on a proper forum
for an examination in aid of Swiss litigation.'74 Under section

1782 of the United States Judicial Code, the request for aid is
made in the United States district court in the judicial district in
which the witness resides or may be found. The statute does not
indicate where in the district the witness may be compelled to
appear and the judge probably has the power to order that the
examination be taken anywhere in the district. It is highly unlikely, however, that the court would impose a more onerous burden on the witness than is imposed on witnesses in civil actions
pending in the district courts. This means, according to rule
45(d) (2) of the Federal Rules of Civil Procedure, that unless the
court orders otherwise a resident of the judicial district may be
examined only in the county in which he resides, is employed, or
transacts his business and a nonresident of the judicial district
may be examined only in the county in which the subpoena to
appear was served or within 40 miles of the place of service. The
territorial limitations imposed upon most state courts are similar
to those of the federal courts. For example, in the New York
Supreme Court, as in the federal courts, a witness can be required
to attend an examination within the county in which he resides, is
regularly employed, or has an office for the regular transaction
of business, except that if the witness' residence, place of employment, or office is in New York City, he may be compelled to
attend anywhere in the city' 75 New York practice differs from
federal practice in the case of a nonresident witness in that the
examination is not limited to the county of service or within 40
miles of the place of service but also may be held in the county
in which he is regularly employed or has an office for the regular
transaction of business. 7 6
C.

OBTAINING TANGIBLE EVIDENCE IN THE UNITED STATES

The Swiss federal and cantonal procedural codes do not provide explicitly for obtaining the production of tangible evidence
173. See, e.g., the historical and practice notes to ILL. ANN. STAT. ch. 110,
(1956).
174. See generally Harnik, in LETTERs ROGATORY 71-72 (Grossman ed.
1956).
175. N.Y.C.PL.R. 3110(2).
176. Ibid. See generally 3 WEINsmN, XoRN & MmLE, NEw YoRK C1VIL
PRACTICE
3110.06-.07, .09 (1963).

§ 101.19-8

1965]

INTERNATIONAL COOPERATION

1123

located outside the canton in which the litigation is pending. This
statutory silence has not caused any practical difficulties. Should
the necessary document or object be under the control of a party,
the Swiss court may compel him to produce it, and if he should
refuse to do so it may presume that the evidence would have
been detrimental to his position in the litigation. Furthermore, if
direct compulsion is unavailable or unavailing, production of the
evidence undoubtedly may be requested by letters rogatory addressed to a court in a foreign country or another canton. The
scope of the request will be limited by any restrictions on the use
of tangible evidence found in the procedural code of the requesting canton.
Approximately the same assistance available to a Swiss court
in obtaining testimonial evidence from the United States will be
rendered in connection with tangible evidence situated in this
country.177 The most expeditious course of action for a Swiss
litigant to pursue whenever voluntary compliance is expected is
to make a direct request of the person in control or possession of
the evidence. Whenever compulsion is necessary or desirable, any
federal court will furnish it upon request under section 1782 of
the Judicial Code. Because of the extremely liberal attitude of
the federal courts toward document discovery, Swiss litigants or
courts should be able to secure the production of at least as much
documentary evidence as can be obtained under the pretrial discovery procedures in force in the various cantons in Switzerland.'7 s The only significant limitation on the discovery of
tangible evidence available under section 1782 is that production
will not be directed in contravention of "any legally applicable
privilege." The quoted words are intended to permit the person
who is subject to a production order issued by a federal court to
invoke any relevant privilege under federal, state, or foreign law.179
Assistance identical to that available from the federal courts
will be rendered by the courts of any state that has enacted section 3.02 of the Uniform Interstate and International Procedure
Act and by the courts of any state that has adopted the deposition and discovery provisions of the Federal Rules of Civil Procedure and permits foreign litigants to obtain evidence in the same
manner as is normally employed in actions pending before the
177. See text accompanying notes 161-70 supra.
178. Of. Radio Corp. v. Rauland Corp., [1956] 1 Q.B. 618.
179. See H.R. REP. No. 1052, 88th Cong., 1st Sess. 10-11 (1963); S. REP.
No. 1580, 88th Cong., Ist Sess. 9 (1964). See also Weinstein, Recognition in the
United States of the Privileges of Another Jurisdiction,56 CoLEuwr. L. REV.
535 (1956).
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courts of that state.o80 The same probably is true in states that
have enacted the Uniform Foreign Depositions Act; however, because that statute speaks of "testimony of a witness" it may not
apply to tangible evidence. On the other hand, tangible evidence
undoubtedly can be obtained in those states that have adopted
the Uniform Foreign Depositions Act and permit the use of a
subpoena duces tecum in aid of an examination of a witness. 81 In
California, the legislature has added a paragraph to its enactment
of the Uniform Foreign Depositions Act that specifically allows
the use of a subpoena duces tecum for the production of documents described in the subpoena if it is shown by affidavit that
they are relevant to the subject matter involved in the foreign
action." The California statute further requires that the applicable foreign law permit the "deposition" of a witness taken under
such circumstances to be "used." Whether this language means
that an explicit procedure for compelling the production of documentary material must exist under the law of the foreign jurisdiction is not clear.
Some state courts will refuse or be reluctant to compel the
production of documentary evidence in aid of Swiss proceedings.
For example, in Massachusetts deposition and discovery in
domestic actions is available only on a rather limited basis
and the Massachusetts provision permitting the taking of a depo.sition for use in another country makes local practice applicable
without indicating whether a subpoena duces tecum is available." 3
If a Swiss litigant needs tangible evidence situated in a state such
as Massachusetts, he is well-advised to seek assistance from the
federal district court in that state.

D.

OBTAINING PROOF OF UNITED STATES OFFICIAL RECORDS

The manner in which foreign official records may be proved in
Swiss proceedings is not described in the various Swiss procedural
codes. The courts have filled this lacuna by exercising considerable flexibility and discretion in permitting various types of proof
of foreign records and by making compliance with any particular
requirements unnecessary in the majority of cases. Among the
different forms of proof that have been accepted are official publications, attested and authenticated copies, attested but unauthenticated copies, and even unattested and unauthenticated
180.
181.
182.
183.

E.g., Anmz. R. COv. P. 26(h).
E.g., Ami.
STAT. & 597.18 (1961); 1INX. R. Civ. P. 45.02.
CAL. CIV. PROC. CODE § 2028.
1VAss. GEx. LAWS

ch. 233, §§ 24-25, 45 (1956).
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copies. The evidentiary weight accorded a particular copy will
depend upon its quality and the presence or absence of a reasonable basis for objecting to its use. Thus, the court will accept a
copy of a record appearing in a publication that purports to be
official without any proof that it actually is if the publication is
of recent vintage and no serious contest develops over its status.
The same is true of copies, extracts, or summaries of documents
kept in foreign official registries. Additional methods of proof are
permitted by the bilateral treaties relating to official records that
Switzerland has entered into, some of which dispense with authentication.8s The treaty with Germany,m8 for example, states that
the seal of a court or a specified executive authority in each
country is sufficient proof of a document's authenticity.
When formal proof of a foreign official record is necessary, the
normal procedure is to have it attested over the signature of the
keeper of the original record, have the attestation authenticated
by the foreign ministry or state department of the country in
which the record is kept, and then superimpose a certificate
of the Swiss consulate in that country. If the record is maintained by a state of the United States or by a comparable governmental unit in any country with a federal form of government,
it is desirable to have the record authenticated by the state
Secretary of State. If the signature or seal on the state authentication is known to the Swiss consulate, it need not be authenticated by the United States State Department or its counterpart.
Because of the absence in the Swiss codes of any specific strictures
relating to the proof of foreign official records, there is virtually
no information on the proper form or contents of the various
attestations and authentications that may be needed by Swiss
litigants. The liberal attitude of the Swiss courts regarding proof
of foreign records indicates that the precise wording of the certificates probably is of little moment.
A Swiss litigant, court, or consular official will not encounter
any difficulty in obtaining a copy of an official record in the
United States in a form acceptable for use in Switzerland. Despite
the fact that existing federal and state procedures for certifying
and authenticating documents are primarily geared to domestic
needs, they are sufficiently flexible to meet the exigencies of
foreign litigation. Since the Supreme Court decision in United
184. Treaty With Germany, Feb. 14, 1907, 12 BS 401; Treaty With
Austria, Aug. 21, 1916, 12 BS 404; Treaty With Czechoslovakia, Dec. 21,
1926, 12 BS 337.
185. Treaty With Germany, Feb. 14, 1907, 12 BS 401.
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States v. Percheman,28* it has been the general rule in this
country that the custodian of official records has implied authority to prepare and attest copies of documents under his control?87 Thus, a foreign litigant can obtain an attested copy of
any official document by applying to the person with lawful
custody of the original. Although the custodian's implied authority to attest extends only to literal copies and does not include summaries of the substance and effect of the original or
statements as to the nonexistence of a given document,188 most
states have enacted statutes permitting the custodian of official
records to attest summaries as well as statements that a search
has not revealed the existence of a record of a specified tenor.se
Each department and agency within the executive branch
of the federal government has a procedure for authenticating
documents. Some of these procedures are prescribed by the
United States Code,9 0 although in most instances they are based
on regulations promulgated under a legislative delegation of
authority to the agency or department.' 9 ' Thus, for example,
copies of the official records of the General Services Administration may be procured and authenticated at the office of its
General Counsel or, in the case of records kept in a regional
office, at the office of the Region Counsel.' 92
The Authentication Officer of the Department of State will
authenticate documents of various federal departments and
agencies. 9 The usual practice is to obtain a copy of the docu186. 82 U.S. (7 Pet.) 51 (1833). See also Church v. Hubbart, 6 U.S. (2

Cranch) 186 (1804).

187. See, e.g., Lembeck v. United States Shipping Bd. Emergency Fleet
Corp., 9 F.d 588 (2d Cir. 1925).
188. See Wood v. Knapp, 100 N.Y. 109, 2 N.E. 632 (1885); 5 WIGMoRE

§ 1678.

189. E.g., N.Y.C.PL.R. 4521. See also UNmoRm Rvxacs or EvmENcE

63(17)(b). These statutes are largely interstitial in nature and refer only to
specified documents or classes of documents. The net result is a morass of
petty legislation on the subject. See generally 5 WIGMoRE § 1688 n.12, 1678.
190. E.g., 87 Stat. 497 (1912), 5 U.S.C. § 488 (1964) (Department of Interior).
191. E.g., 70 Stat. 563 (1956), as amended, 5 U.S.C. § 151c (1964) (Department of State); 17 U.S.C. § 207 (1964) (Register of Copyrghts); 68 Stat.
889 (1949), 40 U.S.C. &486 (1958) (General Services Administration).
192. 44 C.F.R. § 1.4 (1960). Documents in the National Archives may be
authenticated by the Director of the Office of the Federal Register and several
other administrators. 44 C.F.R. § 2.32 (Supp. 1964). See also 44 C.F.R. § 4.7
(1960) .(Regional Federal Records Centers); 44 C.F.R. H§ 3.83, 5.38 (1960)
(Franklin D. Roosevelt and Harry S. Truman Libraries).
193. 22 C.F.R. § 131.1 (1965).
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ment from the agency that has the agency's seal affixed to it and
to have the Department of State authenticate the seal of the
issuing agency. The Department of State also will authenticate
records of state governments that contain the state seal and
private documents that have been notarized and authenticated
by a state Secretary of State. If requested by any Swiss authority,
a United States consular official will certify the seal of the Department of State.
Although his authority to do so sometimes is not clear, a
state Secretary of State generally will authenticate copies of state
documents that have been attested by their custodians. As has
been noted, the United States Department of State will authenticate documents issued under the seal of any state but this will
be necessary only when the signature or seal of the state Secretary of State is unknown to the Swiss consulate. Since Swiss
courts permit a foreign record to be established by means of an
official publication, there is no reason for a Swiss litigant to
procure authenticated copies of the original of any item reproduced in the Federal Register or in any comparable federal or
state official publication. 94

E.

DETERMINING THE LAW OF THE UNITED STATES

The inefficient common-law system of pleading and proving
foreign law is unknown in Switzerland."' Thus, the largely unremunerative task of pleading foreign law, either in substance
or in effect or in haeo verba, is not required in Switzerland as it
is in common-law jurisdictions in the absence of ameliorating
legislation. Moreover, a Swiss advocate may submit any material
that he believes helpful and make any argument that he deems
appropriate to the resolution of an issue of foreign law. Swiss
courts are completely free to determine foreign law on the basis
of whatever materials they want to use and, probably to a greater
degree than American courts, are at liberty to investigate and
research issues of foreign law in order to supplement the material
elicited by the parties.'n The determination of the law of con194. 22 C.F.R. § 92.41(c) (1965).
195. Proof of foreign law in Switzerland is discussed generally in GULDENER,
DAs ScnwEIZERIscHm ZIVHPROZESSRECHT § 13 (1948); NUSSBAUM, BimEL
STUDIEs IN PRIVATE INTERNATIONAL LAw: AMEmcAN-Swiss PRIVATE INTERNATIONAL LAw 58-59 (2d ed. 1958).

196. In broad terms, the practice under proposed rule 44.1 of the Federal
Rules of Civil Procedure and article IV of the Uniform Interstate and International Procedure Act is expected to be similar to the existing Swiss practices
relating to the proof of foreign law. See text accompanying notes 122-24 supra.
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tinental countries generally will not be difficult for a Swiss court
because most of them, especially courts of the Confederation and
in the larger urban centers, have adequate libraries on the law
of the nations of Europe. 97
Should the parties or the court fail to produce satisfactory
proof of the substance of foreign law, the court may hire an
expert to render a written opinion. Swiss courts rarely will rely
on the opinions of experts employed directly by the parties. The
costs of the expert will be paid by the person who bears the
burden of proof on the issue of foreign law or as otherwise
ordered by the court. Frequently, the expert will be the attorney
for the Swiss consulate in the country whose laws are involved.
The parties will be notified of the court's decision to employ an
expert and his identity; they may comment on his qualifications
and present additional material they believe pertinent to the
foreign law issue.
In order to simplify the process of proof, attorneys frequently
stipulate that the law of a foreign country is identical to Swiss
law. The effect of such a stipulation is to give the court authority
to apply local law. If the parties do not stipulate and then fail
to prove the substance of the applicable foreign law, Swiss law
will be applied, except in a criminal case when the issue appears
to be determinative. A failure on the part of the prosecutor to
prove foreign law under these circumstances requires the acquittal of the defendant. When the applicable law is difficult to
ascertain but its substance is known to be related to the law
of a third country that can be ascertained by the Swiss court,
the law of the third country may be applied. Thus, for example,
should the parties fail to prove the law of Hong Kong, reference
may be made to the law of Great Britain.
Neither the executive nor the judicial branch of the United
States Government nor its state counterparts is authorized to
assist Swiss litigants or tribunals in determining the substance of
United States federal or state law as applied to facts involved
in litigation pending in Switzerland. In the case of the federal
and most state judiciaries, such assistance would violate constitutional or legislative prohibitions against advisory opinions. 98
197. Determinations of foreign law by the cantonal district court are
subject to review by the cantonal court of appeals but are not subject to
further review by the Supreme Court of the Confederation since that court
is required to decide questions of Swiss law only. OG art. 43.
198. See generally HART & WECHSLER, THE FEDERAL COURTS AND THE
FEDERAL SYSTEM 75-81 (1953); WRIGHT,

FEDERAL COURTS 84-36 (1968). Ad-

visory opinions are permissible in some states. E.g., 1VAss. CONST. art. 2, ch.
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The failure of the state and federal executives to offer aid
probably is due to a lack of legislation providing some governmental department with the necessary funds and authority to
render aid. Undoubtedly, this absence of legislation reflects a
certain degree of apathy toward such a venture. Furthermore,
there is no institution in the United States comparable to the
famous German (Max Planck) Institute for Foreign and International Private Law that will prepare opinions on United
States law at a reasonably modest cost. The possibility of providing such a service through one or more of the law schools
or bar associations in the United States has received some consideration but to date there have not been any affirmative steps
in that direction.'"o It also has been suggested that the United
States enter into treaties for the reciprocal exchange of legal
information and opinions but, again, nothing tangible has developed. 200
At the present time, therefore, a Swiss court or litigant in
need of assistance in determining some facet of the law of the
United States or one of its states that is relevant to an action
pending in Switzerland is advised to secure the services of someone who is expert in the field of American law in dispute. From
the viewpoint of expense and what will be deemed sufficient by a
Swiss court, a written opinion or answers to specific written interrogatories probably is preferable. If a Swiss advocate desires
oral advice in order to prepare his case for trial or negotiation
or if oral testimony in court is deemed advisable, the costs of
an expert can be minimized by seeking the services of an American attorney resident in Switzerland or a neighboring country.
CONCLUSION
This paper has attempted to describe the rudiments of the
practices of the United States and Switzerland in the realm
of international judicial cooperation. Secondarily, the compara3. See also Edsall, The Advisory Opinion in North Carolina, 27 N.C.L. REv.
297 (1949); Field, The Advisory Opinion- An Analysis, 24 IND. L.J. 203
(1949); Sands, Government by Judiciary-Advisory
Opinions in Alabama,
4 ALA. L. REv. 1 (1951).
199. See Nussbaum, Proof of Foreign Law in New York: A Proposed
Amendment, 57 CoLum. L. REv. 348 (1957); Nussbaum, Proving the Law of
Foreign Countries, 3 Am. J. COMP. L. 60 (1954).
200. See Part VII, Article 12, Harvard Research in International Law,
Draft Convention on Judicial Assistance, 33 Am. J. INT'L L. 113 (Supp. 1939).
See also Jones, International Judicial Assistance: Procedural Chaos and a
Program for Reform, 62 YALE L.J. 515, 547, 552-53, 556-62 (1953).
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tive study has been designed as a vehicle for inquiring into the
extent to which the municipal law of these two countries, one
with a common-law tradition and the other rooted in the civil
law, has taken account of the needs of litigants and tribunals
in the other. In light of the recent welter of activity and reform
in this country regarding international judicial assistance, it
is particularly appropriate that the tensile strength and malleability of the changes already effected and those almost certain
to become effective be tested by examining how they react to the
pressures exerted by a spectrum of requests for aid from a particular jurisdiction.
The details seem to yield at least two general conclusions. The
first is that our procedures appear to be well conceived to meet
the basic needs of tribunals and litigants in a nation whose practices differ radically from our own. The 1964 amendments to
the United States Code and the promulgation of the Uniform
Interstate and International Procedure Act, which hopefully
will achieve widespread acceptance throughout the states in the
near future, provide a format for rendering assistance that is
flexible enough to permit a foreign litigant or court to serve
documents, obtain testimonial or tangible evidence, or procure
a properly attested and authenticated copy of an official record
in a manner or form appropriate to the particular needs of the
proceeding pending abroad. Only assistance in proving the law
of the United States has not been provided on either the federal
or state level. The second generalization is roughy the converse of
the first. The reforms already adopted in this country and those
still being considered appear to offer an American litigant or
court in need of assistance from abroad a set of tools with which
to extract whatever aid another nation will render and enough
flexibility to take advantage of any private action tolerated by
a foreign country. Without intending to minimize a task that
often will present a difficult, if not insuperable, problem of determining the law or official position of a foreign country, the new
system has made the American judge's or attorney's task one of
ascertaining which of a number of devices available to him is
appropriate for use in a particular country to achieve a particular
objective. The American judge or attorney no longer is confronted
with the problem of fitting his conduct within the letter of an
inflexible or myopic domestic procedure for seeking judicial cooperation that is completely out of kilter with the practice of the
assisting nation.
Our willingness to establish a comprehensive unilateral framework for international judicial cooperation probably is a result
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of two factors. The first is that the organizations charged with
responsibility for proposing reform in this area recognized that
it was politically unfeasible, as well as procedurally unsound,
to have the United States enter into bilateral treaties with all of
the countries of the world from whom someone in this country
might seek or receive a request for assistance; they committed
themselves at an early point to a policy of unilateral reform as
being the most expeditious way of improving conditions for
American litigants and in the hope that other nations would
extend reciprocal treatment or follow this country's lead and
undertake similar internal reforms 01 The second factor is that
once the basic theory of the revision was agreed upon, the path
to realizing the reforms was relatively unobstructed primarily
because the proposed changes proved to be harmonious with
the flexible and open character of our own system. Since private
service of judicial documents and unrestrained discovery, except
when judicial intervention is needed to curb abuse, has been
accepted in this country as normal or at least not inconsistent
with our current procedural philosophy, there is no reason to
object to the service of documents or to discovery proceedings
on behalf of foreign litigation by private persons, commissioners,
and consular officials absent a breach of the peace or public
order. Moreover, since our own judicial system recognizes a
number of different ways to make service and secure information for trial, it would be inconsistent if our courts or State
Department balked when asked to execute letters rogatory or
to prepare a judicial summary of the witness' testimony rather
than a verbatim transcript.
Although some softening in the attitude of certain official
Swiss positions may be perceptible, to date there has been no
formal Swiss accommodation to the particular needs of American
litigants or any attempt to offer them the same type of freedom
of action now available to Swiss litigants in the United States? 02
201. This position was adopted by the Commission and Advisory Committee on International Rules of Judicial Procedure and the Columbia Law
School Project on International Procedure, the two organizations that provided the impetus and direction for the developments in the past five years.
See FourthAnn. Rep. of the United States Comndn on InternationalRules of
Judicial Procedure,H.R. Doc. No. 88, 88th Cong., 1st Sess. 8-11 (1963). See
also FirstAnn. Rep. of the United States Comm'n on InternationalRules of
Judicial Procedure 18 (1959); Amram, Public Law No. 88-619 of October 8,
1964-New Developments in InternationalJudicial Assistance in the United
States of America, 2 J. Ban Ass'N D.C. 24 (1965).
202. Some of the primary points of divergence between the procedural
philosophy of the United States and that of civil law countries are succinctly
set out in De Vries, International Unification of Law and Judicial Assistance,
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The cumbersome, time consuming letters rogatory process remains the one relatively "safe" way to effectuate service or
obtain evidence. Nevertheless, it would be a mistake to view
Switzerland's refusal to allow Americans to serve process and
conduct examinations privately too harshly or as an indication
that our decision not to obtain a bilateral convention was
erroneous. Since the Swiss position stems from their conception
of sovereignty and a strong belief that official intervention is
essential to their economic well-being and security rather than
any reluctance to render aid, uncontrolled private excursions
throughout Switzerland for the purpose of serving process and
procuring testimonial and tangible evidence, which would be
desirable from the perspective of an American litigant, would
be a complete departure from established national policy. When
the magnitude of the change in existing Swiss philosophy and
attitudes that would be necessary if Switzerland adopted practices as flexible and permissive as those in this country is compared with the relative lack of dislocation caused by our recent
changes, the Swiss hesitancy to accommodate becomes more
understandable, even if it does not become more palatable 0 3
Moreover, it is unrealistic to believe that the Swiss would have
compromised their national policies at the conference table. Their
reservation to the Hague Convention2 0 4 is ample evidence that it
is unlikely that they would have entered into a treaty offering
American courts and litigants substantially greater freedom of
action within Switzerland than they now possess. Indeed, our
greatest hope for securing an alteration in Swiss attitudes may
well be the possibility that should this country's experiment in
unilateral reform prove to be successful, it will not be overlooked
or go unrewarded.
9 Am. J. Cour. L. 871 (1960). See also Ten Eyck, Taking Evidence Abroad:
The American Lawyer's Problem, 5th CoNFERNcCE OF THE INTERNATIONAL
BAR Ass'N (1954); Jones & Amram, Report of the Committee on International
Cooperation-Bases for Agreement Between Civil Law and Common Law
Countries, 7th CONFERENCE REPORT OF THE INTERNATIONAL BAR Ass's 492

(1958).
203. While our recent reforms were consistent with this country's willingness to permit private litigants to perform acts having judicial consequences,
a comparable shift in position by the Swiss would be inconsistent with their
view, and the view of most civil law countries, that principal authority for
all judicial acts is and should be in the hands of public officials. See generally
SCHLESINGER, COMPARATIVE LAw 215-27 (2d ed. 1959).
204. See text accompanying notes 14-15 supra.

